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Mission of the Service

The purpose of the Internal Revenue Service is to collect
the proper amount of tax revenue at the least cost; serve
the public by continually improving the quality of our prod-

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to adminis-
ter the Internal Revenue Code. Tax policy for raising revenue
is determined by Congress.

With this in mind, it is the duty of the Service to carry out that
policy by correctly applying the laws enacted by Congress;
to determine the reasonable meaning of various Code provi-
sions in light of the Congressional purpose in enacting them;
and to perform this work in a fair and impartial manner, with
neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the Code. It
is the responsibility of each person in the Service, charged
with the duty of interpreting the law, to try to find the true
meaning of the statutory provision and not to adopt a
strained construction in the belief that he or she is “protect-
ing the revenue.” The revenue is properly protected only
when we ascertain and apply the true meaning of the statute.

ucts and services; and perform in a manner warranting
the highest degree of public confidence in our integrity, effi-
ciency, and fairness.

The Service also has the responsibility of applying and
administering the law in a reasonable, practical manner.
Issues should only be raised by examining officers when
they have merit, never arbitrarily or for trading purposes.
At the same time, the examining officer should never hesi-
tate to raise a meritorious issue. It is also important that
care be exercised not to raise an issue or to ask a court to
adopt a position inconsistent with an established Service
position.

Administration should be both reasonable and vigorous. It
should be conducted with as little delay as possible and
with great courtesy and considerateness. It should never
try to overreach, and should be reasonable within the
bounds of law and sound administration. It should, howev-
er, be vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax devices and
fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents of a permanent nature are consoli-
dated semiannually into Cumulative Bulletins, which are sold
on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury's Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemaking
and the disbarment and suspension list included in this part,
none of these announcements are consolidated in the Cumu-
lative Bulletins.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 170.—Charitable, Etc., SUPPLEMENTARY INFORMATION: reported under the contract using the per-
Contributions and Gifts ) centage-of-completion method (PCM).

o Paperwork Reduction Act The PCM requires the use of estimates of

Whether an organization that operates an acute These regulations are being issue@tal contract price and total contract costs

care hospital constitutes an organization whose prin- ! 8 ’ . . . -
cipal purpose is providing hospital care within thewithout prior notice and public proceduréor reporting income in taxable years pre

meaning of § 170(b)(L)(A)ii) of the Intenal Rev- pursuant to the Administrative Procedur&eding the year of contract completion.
enue Code for purposes of § 509(a)(1) when it formact (5 U.S.C. 553). For this reason, thd he look-back method is intended to off-
a limited liability company (LLC) with a for-profit ﬁqollection of information contained inset the time-value-of-money effects of

corporation and then contributes its hospital and al . ) ing estimates during the life of a con-
of its related operating assets to the LLC, which theH1€S€ regulations has been reviewed anid;'n9 9

operates the hospital. See Rev. Rul. 98-15, page spending receipt and evaluation of publi({raCt th_at dif.fer from the actual amounts
comments, approved by the Office ofietermined in the year of contract com-
Management and Budget (OMB) undeP!€tion:
Section 460.—Special Rules for ~ control number 1545-1572. Responses to Under_the |00k'baf3k meth_od, taxpgygrs
Long-Term Contracts this collection of information are required®'® réquired to pay interest if a tax liabil-
for a taxpayer to elect not to apply thdty is deferred as a result of underestimat-
26 CFR 1.460-6T: Look-back method (temporary).look-back method to long-term contractdnd the total contract price or overestimat-
in de minimis cases. ing total contract costs. Conversely,
TD. 8756 An agency may not conduct or Sponsopgxpayers are entitled to receive interest if
and a person is not required to respond t8 tax liability is accelerated as a result of
DEPARTMENT OF THE TREASURY  a collection of information unless the col-°Verestimating the total contract price or
Internal Revenue Service lection of information displays a valid Underestimating total contract costs.
26 CER Parts 1 and 602 OMB control number. Section 1.460—6(e) contains an elective
For further information concerning relief provision concerning the look-back

; ; : ; method, which is called the delayed reap-
Election Not to Applv Look-Back this collection of information, and where'"'"=""™~
bply to submit comments on the collection oPlication method. Under the delayed

Method in De Minimis Cases information and the accuracy of the estiré@pplication method, a taxpayer does not
AGENCY: Internal Revenue Servicemated burden, and suggestions for reduPPlY the look-back method to any post-
(IRS), Treasury. ing the burden, please refer to the preanfomPpletion taxable year untl the first of
ble in the cross-referencing notice of€ following conditions is met: (1) the
ACTION: Final and temporary regula-REG—120200—-97. net undiscounted value of increases or de-
tions. Books or records relating to a collecCréases in the contract price occurring

tion of information must be retained asNce the last application of the look-back

SUMMARY: This document contains long as their contents may become matefethod exceeds the lesser of $1,000,000

final and temporary regulations explaining_ = " 04T any internal® 10 percent of the total contract price as
how a taxpayer elects under section gf that time; (2) the net undiscounted

revenue law. Generally, tax returns an
460(b)(6) not to apply the look-back . . ' . . i i R
(b)(6) pply tax return information are confidential, ad/aue of increases or decreases in the con

method o long-term contracts @ min- . o hy 96 U.S.C. 6103. tract costs occurring since the last appli-
imiscases. The regulations reflect changes cation of the look-back method exceeds
to the law made by the Taxpayer Relief AcBackground the lesser of $1,000,000 or 10 percent of
of 1997 and affect manufacturers and con- the total actual contract costs as of that

struction contractors whose long-term con- This document contains amendments tgne. (3) the taxpayer goes out of exis-
tracts otherwise are SUbjeCt to the |00kthe Income Ta-XRegL“ationS (26 CFR Pali:%nce; (4) the taxpayer reasonab|y be-
back method. The text of the temporargt). Section 460(b)(6) of the Internal ReVyjeyes the contract is finally settled and
regulations also serves as the text of tfenue Code was added by section 1211 gfoqeq: or (5) five taxable years have
proposed regulations set forth in the noticthe Taxpayer Relief Act of 1997, Publicy,ssed since the last application of the
of REG-120200-97, page 32. Law 105-34, 111 Stat. 788, 998, 10 pProgyyk-pack method.

_ _ vide an election not to apply the look- | the Taxpayer Relief Act of 1997,
DATES: These regulations are effectivgyack method of section 460(b)(2) to longzection 460(b)(6) was added to provide

January 13, 1993. term contracts ile minimiscases. These taxpayers with an election not to apply the
These regulations apply to long-teregulations provide guidance conceming o\ pack method to long-term contracts
contracts completed in taxable years enghis new election. in either of the following casesié min-

ing after August 5, 1997. o .

Explanation of Provisions imis cases). First, a taxpayer does not
FOR FURTHER INFORMATION CON- apply the look-back method in the com-
TACT: Leo F. Nolan Il or John M. Section 460(b) provides that, upon th@letion year if, for each prior contract
Aramburu at (202) 622-4960 (not a toll-completion of any long-term contract, theyear, the cumulative taxable income (or
free number). look-back method is applied to amountsoss) actually reported under the contract
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is within 10 percent of the cumulativeCounsel for Advocacy of the Small Busi-election not to apply the look-back method
look-back income (or loss). Cumulativeness Administration for comment on itdo long-term contracts ide minimiscases,

look-back income (or loss) is the amounimpact on small business. effective for contracts completed in taxable
of taxable income (or loss) that the tax- . . years ending after August 5, 1997. To
payer would have reported if the taxpayePrafting Information make an election, a taxpayer must attach a

had used actual contract price and costs e principal author of these final andbtatement to its timely filed original federal
instead of estimated contract price anﬂamporary regulations is Leo F. Nolan ”’income tax return (including extensions)
costs. Second, a taxpayer does not api¥ffice of Assistant Chief Counsel (m_for the taxable year the election is to be-
the look-back method in a post-complezyme Tax and Accounting). HoweverCOme effective or to an amended return for
tion taxable year if, as of the close of theqr personnel from the IRS and Tregthat year, provided the amended return is

post-completion taxable year, the cumulas-ury Department participated in their defiled on or before March 31, 1998. This

tive taxable income (or loss) under thQ/eIopment. statement must have the legend “NOTIFI-
contract is within 10 percent of the cumu- x ok x % CATION OF ELECTION UNDER SEC-
lative look-back income (or loss) under TION 460(b)(6)"; provide the taxpayer’s
the contract as of the close of the most rég ~FR pPart 602 name and identifying number and the ef-
cent year in which the look-back method fective date of the election; and identify the
was applied to the contract (or wouldReporting and recordkeeping trades or businesses that involve long-term
have been applied but for this election). requirements. contracts. An election applies to all long-
These temporary regulations provide . term contracts completed during and after
that a taxpayer may elect not to apply thémendments to the Regulations the taxable year for which the election is

look-back method to long-term contracts Accordingly, 26 CFR part 1 is amendecffective. An election may not be revoked
in de minimiscases by attaching a state ’ without the Commissioner’s consent. A

as follows:
ment to the taxpayer’s timely filed federal consolidated group of corporations, as de-
income tax return (including extensionsPART 1—INCOME TAXES fined in 81.1502-1(h), is subject to consis-
for the taxable year the election is effec- tency rules analogous to those in §1.460—

tive or to an amended return for that year, Paragraph 1. The authority citation f0f gy 2) (concerning election to use delayed

provided the amended return is filed on opa't 1 is amended by adding an entry fqig 5 pplication method) and in §1.460—

before March 31, 1998. Section 1.460-6T in numerical order t05q)(4)(ii)(C) (concerning election to use
This election applies to all long-term"®ad in part as follows: simplified marginal impact method).

contracts completed during and after the Authority: 26 U.S.C. 7805 * * *
year of election, unless the Commissioner 81.460-6T also issued under 26 U.S.(PART 602—OMB CONTROL

460(h). * * * NUMBERS UNDER THE

consents to the revocation of the election. ) )
These temporary regulations apply to Par. 2. Section 1.460-0 is amended BJAPERWORK REDUCTION ACT

; dding an entry for §1.460-6T to read as
long-term contracts completed in taxabl&99'N9 y Par. 4. The authority citation for part

years ending after August 5, 1997. follows: 602 continues to read as follows:
Special Analyses §1.460- Outline of regulations under Authority: 26 U.S.C. 7805.
section 460. Par. 5. In §602.101, paragraph (c) is
It has been determined that this final T, amended by adding an entry to the table
and temporary regulation is not a signifi- in numerical order to read as follows:

cant regulatory action as defined in E®1.460-6T Look-back method

12866. Therefore, a regulatory assesgtemporary). §602.101 OMB Control numbers.

ment is not required. It is hereby certified , * ok x * %

that the collection of information in these (&) through (i) [Reserved]

regulations will not have a significant (1) Election not to apply look-back (c) **

economic impact on a substantial numbdpéthod inde minimiscases. _

of small entities. This certification is R CER pf_i(;t o[_fs_ec(i:tlon Cu:reln,t\lOMB
: ; where identifie control No.

oo et e 3 e 146007 e g

L . o read as follows:
minimal and will not have a significant

impact on those small entities that choosg1.460—6T Look-back method ororoxr

to make the election. In addition, thgtemporary). 1.460-6T(G) ..oovvennn... 1545-1572
election need only be made once by a tax-

payer. Therefore, a Regulatory Flexibility (&) through (h) [Reserved] For further %k % %

Analysis under the Regulatory Flexibilityguidance, see §1.460-6(a) through (h).

Act (5 U.S.C. chapter 6) is not required. (i) [Reserved]

Pursuant to section 7805(f) of the Internal (i) Election not to apply look-back Michael P. Dolan,
Revenue Code, this final and temporarfn€thod inde minimiscases. Section Deputy Commissioner of
regulation will be submitted to the Chief460(b)(6) provides taxpayers with an Internal Revenue.
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Approved December 18, 1997. A concludes that it could better serve itsegard to the consequences for maximiz-
community if it obtained additional fund-ing profitability.
Donald C. Lubick, ing. Bis interested in providing financing The governing documents further pro-
Acting Assistant Secretary offor A's hospital, provided it earns a reavide that all returns of capital and distrib-
the Treasury. sonable rate of returrd andB form a lim- utions of earnings made to owners ®f

(Filed by the Office of the Federal Register oniteq liability (_:ompanyC. .AconFribgtes all ﬂshaII be proportional to their owners_hip
January 12, 1998, 8:45 a.m., and published in tHaf its operating assets, including its hospinterests irC. The terms of the governing
issue of the Federal Register for January 13, 199fal toC. B also contributes assets@ In documents are legal, binding, and en-

63 F.R.1917) return, A and B receive ownership inter- forceable under applicable state law.
ests inC proportional and equal in value C enters into a management agreement
i i to their respective contributions. with a management company that is unre-
Section 501.—Exemption From C's Articles of Organization and Oper-lated toA or B to provide day-to-day man-
Tax on Corporations, Certain ating Agreement (“governing docu-agement services ©. The management
Trusts, Etc. ments”) provide thaC is to be managed agreement is for a five-year period, and

26 CFR L.501(6)(3)-1: Organizat e by a governing board consisting of thre¢he agreement is renewable for additional
. c)(3)-1: Organizations organized .~ . . A .

and operated for religious, charitable, scientific, individuals chosen b’?‘ and two deVIdl_J five year perIOdS by mutual 9onsem' _The

testing for public safety, literary, or educational ~ als chosen byB. A intends to appoint management company will be paid a

purposes, or for the prevention of cruelty to community leaders who have experienceanagement fee for its services based on
children or animals. . : ) :
(Also 88 170 and 509) with hospital matters, but who are not of’'s gross revenues. The terms and condi-
the hospital staff and do not otherwise erfions of the management agreement, in-
Tax consequences of participation by gage in business transactions with theluding the fee structure and the contract
hospitals described in section 501(c)(3) hospital. term, are reasonable and comparable to
of the Code in joint ventures with for-  The governing documents further prowhat other management firms receive for
profit entities. This ruling provides ex- vide that they may only be amended witisimilar services at similarly situated hos-
amples illustrating whether nonprofit hosthe approval of both owners and that &itals. C may terminate the agreement for
pitals that participate in joint venturesmajority of three board members must ag-ause.
with for-profit entities continue to qualify prove certain major decisions relating to None of the officers, directors, or key
for exemption as organizations describe@’s operation, including decisions relatemployees ofA who were involved in

in section 501(c)(3) of the Code. ing to any of the following topics: making the decision to forn were
A. C's annual capital and operatingPromised employment or any other in-
Rev. Rul. 98-15 budgets; ducement byC or B and their related enti-
B. Distributions of C’s earnings; ties if the transaction were approved.
ISSUE C. Selection of key executives; None ofA’s officers, directors, or key em-
Whether, under the facts described D- Acquisition or disposition of health ployees have any interest, including any
care facilities: interest through attribution determined in

below, an organization that operates an _ . S
acute care hospital continues to qualify E- €ontracts in excess of $x per year; accordance with the principles of § 318,

for exemption from federal income tax as F- Changes to the types of services of? Bor any of its related entities.

an organization described in § 501(c)(3) fered by the hospital; and Pursuant to § 301..7.701—'3(b) of the
of the Internal Revenue Code when it G- Renewal or termination of manageProcedure and Administrative Regula-
forms a limited liability company (LLC) ment agreements. | tions, C WI|.| be treated as a partnership
with a for-profit corporation and then The governing documents require thafor fgderal Income tax purposes.
contributes its hospital and all of its othefc OPerate any hospital it owns in a man- Alntends to use any distributions it re-
operating assets to the LLC, which theRer that furthers charitable purposes b§elves fromC to fund grants to support

operates the hospital. promoting health for a broad cross sectiofctivities that promote the health as
of its community. The governing docu-cOMmunity and to help the indigent ob-
FACTS ments explicitly provide that the duty oft@in health care. Substantially all %
o the members of the governing board tgrantmakmg will be 'funded by dlstrlpu-
Situation 1 operateC in a manner that furthers chari-fions fromC. A's projected grantmaking

A is a nonprofit corporation that ownstable purposes by promoting health for 70gram and its participation as an owner
and operates an acute care hospitdhas broad cross section of the communit! C will constituteA's only activities.
been recognized as exempt from federalverrides any duty they may have to OPelsiyation 2
income tax under § 501(a) as an organizate C for the financial benefit of its own-
tion described in § 501(c)(3) and as othegrs. Accordingly, in the event of a con- D is a nonprofit corporation that owns
than a private foundation as defined iflict between operation in accordancend operates an acute care hospahas
8§ 509(a) because it is described imith the community benefit standard andeen recognized as exempt from federal
§ 170(b)(1)(A)(ii)). B is a for-profit cor- any duty to maximize profits, the mem-income tax under § 501(a) as an organiza-
poration that owns and operates a numbbers of the governing board are to satisfifon described in § 501(c)(3) and as other
of hospitals. the community benefit standard withouthan a private foundation as defined in
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8§ 509(a) because it is described imewable for additional five-year periodsCourt stated that “the presence of a single
8 170(b)(1)(A)(iii). E is a for-profit hos- at the discretion of’s subsidiary.F may . .. [non-exempt] purpose, if substantial
pital corporation that owns and operatestgrminate the agreement only for causén nature, will destroy the exemption re-
number of hospitals and provides mankE's subsidiary will be paid a managemengardless of the number or importance of
agement services to several hospitals thige for its services based on gross revruly . . . [exempt] purposes.”
it does not own. enues. The terms and conditions of the Section 1.501(c)(3)-1(d)(1)(ii) pro-
D concludes that it could better serve ittnanagement agreement, including the fagdes that an organization is not organized
community if it obtained additional fund- structure and the contract term other thaor operated exclusively for exempt pur-
ing. Eis interested in providing financingthe renewal terms, are reasonable amgbses unless it serves a public rather than a
for D's hospital, provided it earns a reacomparable to what other managememirivate interest. It further states that “to
sonable rate of returnD andE form a firms receive for similar services at simi-meet the requirement of this subdivision,
limited liability company,F. D con- larly situated hospitals. it is necessary for an organization to estab-
tributes all of its operating assets, includ- As part of the agreement to fori D  lish that it is not organized and operated
ing its hospital td=. E also contributes as- agrees to approve the selection of two indfer the benefit of private interests . . . .”
sets toF. In return,D andE receive Vviduals to serve &s's chief executive offi-  Section 1.501(c)(3)-1(d)(2) provides
ownership interests proportional and equaler and chief financial officer. These indithat the term “charitable” is used in
in value to their respective contributions. viduals have previously worked f& in  § 501(c)(3) in its generally accepted legal
F's Articles of Organization and Oper-hospital management and have businesense. The promotion of health has long
ating Agreement (“governing docu-expertise. They will work with the man-been recognized as a charitable purpose.
ments”) provide thaF is to be managed agement company to overses day-to- See Restatement (Second) of Trusts,
by a governing board consisting of threglay management. Their compensation 8§ 368, 372 (1959); 4A Austin W. Scott
individuals chosen by and three indi- comparable to what comparable executivegnd William F. FratcherThe Law of
viduals chosen bg. D intends to appoint are paid at similarly situated hospitals.  Trusts§§ 368, 372 (4th ed. 1989). How-
community leaders who have experience Pursuant to 8 301.7701-3(15)will be ever, not every activity that promotes
with hospital matters, but who are not ofireated as a partnership for federal tax ilvealth supports tax exemption under
the hospital staff and do not otherwise erfOmMe purposes. 8§ 501(c)(3). For example, selling pre-
gage in business transactions with the D intends to use any distributions it rescription pharmaceuticals certainly pro-
hospital. ceives fromF to fund grants to support motes health, but pharmacies cannot qual-
The governing documents further proactivities that promote the health bfs ity for recognition of exemption under
vide that they may only be amended witgommunity and to help the indigent ob-§ 501(c)(3) on that basis alon&edera-
the approval of both owners and that in health care. Substantially allBfs  tjon Pharmacy Services, Inc. v. Commis-
majority of board members must approv@rantmaking will be funded by distribu-sjoner,72 T.C. 687 (1979), aff'd, 625 F.2d
certain major decisions relatingfis op- tions fromF. D's projected grantmaking 804 (8th Cir. 1980) (Federation Phar-
eration, including decisions relating toProgram and its participation as an owneiacy). Furthermore, “an institution for

any of the following topics: of F will constituteD’s only activities. the promotion of health is not a charitable
A. F’'s annual capital and operatingLAW institution if it is privately owned and is
budgets; run for the profit of the owners.” 4A

B. Distributions ofF’s earnings over a  Section 501(c)(3) provides, in part, forAustin W. Scott and William F. Fratcher,
required minimum level of distribu- the exemption from federal income tax off he Law of Trust§ 372.1 (4th ed. 1989).
tions set forth in the Operatingcorporations organized and operated eX3ee also Restatement (Second) of Trusts,
Agreement; clusively for charitable, scientific, or edu-§ 376 (1959). This principle applies to

C. Unusually large contracts; and cational purposes, provided no part of thBospitals and other health care organiza-

D. Selection of key executives. organization’s net earnings inures to thgons. As the Tax Court stated, “[w]hile

F's governing documents provide thabenefit of any private shareholder or indithe diagnosis and cure of disease are in-
F’s purpose is to construct, develop, owryidual. deed purposes that may furnish the foun-
manage, operate, and take other action in Section 1.501(c)(3)-1(c)(1) of the In-dation for characterizing the activity as
connection with operating the health careome Tax Regulations provides that afcharitable,’ something more is required.”
facilities it owns and engage in other healtbrganization will be regarded as operateGonora Community Hospital v. Commis-
care-related activities. The governing docexclusively for one or more exempt pursioner,46 T.C. 519, 525-526 (1966), aff'd
uments further provide that all returns oposes only if it engages primarily in activ-397 F.2d 814 (9th Cir. 1968) $bnord).
capital and distributions of earnings madgies which accomplish one or more ofSee also Sound Health Association v.
to owners ofF shall be proportional to such exempt purposes specified ifommissioner7l T.C. 158 (1978), acq.
their ownership interests b 8 501(c)(3). An organization will not be1981-2 C.B. 2 (Sound Health);

F enters into a management agreemesb regarded if more than an insubstanti&eisinger Health Plan v. Commissioner,
with a wholly-owned subsidiary dE to part of its activities is not in furtherance985 F.2d 1210 (3rd Cir., 1993kVv'g 62
provide day-to-day management servicesf an exempt purpose. Better Business T.C.M. 1656 (1991) (“Geisinger”).
to F. The management agreement is forBureau of Washington, D.C. v. United In evaluating whether a nonprofit hos-
five-year period, and the agreement is reéStates, 326 U.S. 279, 283 (1945), thepital qualifies as an organization de-

1998-12 I|.R.B. 7 March 23, 1998



scribed in § 501(c)(3), Rev. Rul. 69-545, In Butler v. CommissioneB6 T.C. for-profit limited partnerships substan-
1969-2 C.B. 117, compares two hospit097 (1961),acq. 1962-2 C.B. 4 tially furthered a non-exempt purpose,
tals. The first hospital discussed is con(‘Butler’), the court examined the rela-and serving that purpose caused the orga-
trolled by a board of trustees composed afonship between a partner and a partnenization to serve private interests. The or-
independent civic leaders. In additionship for purposes of determining whetheganization entered into partnerships as a
the hospital maintains an open medicahe partner was entitled to a business bahe percent co-general partner of existing
staff, with privileges available to all qual-debt deduction for a loan he had made tanited partnerships for the purpose of
ified physicians; it operates a full-timethe partnership that it could not repay. hsplitting the tax benefits with the for-
emergency room open to all regardless dfolding that the partner was entitled to therofit partners. Under the management
ability to pay; and it otherwise admits allbad debt deduction, the court noted thatgreement, the organization’s authority as
patients able to pay (either themselves, ¢jb]y reason of being a partner in a busi€o-general partner was narrowly circum-
through third party payers such as privateess, petitioner was individually engagedcribed. It had no management responsi-
health insurance or government progrania business.” Butler, 36 T.C. at 110&it- bilities and could describe only a vague
such as Medicare). In contrast, the seing Dwight A. Ward v. Commission@(Q charitable function of surveying tenant
ond hospital is controlled by physiciansT.C. 332 (1953)aff’'d 224 F.2d 547 (9th needs.
who have a substantial economic interegir. 1955). In est of Hawaii v. Commissionéefl
in the hospital. This hospital restricts the In Plumstead Theatre Society, Inc. vI.C. 1067 (1979)aff'd in unpublished
number of physicians admitted to theCommissionery4 T.C. 1324 (1980), opinion647 F.2d 170 (9th Cir. 1981)g5t
medical staff, enters into favorable rentahff'd, 675 F.2d 244 (9th Cir. 1982)of Hawail'), several for-profit est organi-
agreements with the individuals who con¢“Plumsteat), the Tax Court held that a zations exerted significant indirect control
trol the hospital, and limits emergencycharitable organization’s participation a®ver est of Hawaii, a non-profit entity,
room and hospital admission substantiallp general partner in a limited partnershighrough contractual arrangements. The
to the patients of the physicians who condid not jeopardize its exempt status. Thé&ax Court concluded that the for-profits
trol the hospital. Rev. Rul. 69-545 notesrganization co-produced a play as one sfere able to use the non-profit as an “in-
that in considering whether a nonprofiits charitable activities. Prior to the openstrument” to further their for-profit pur-
hospital is operated to serve a private beimg of the play, the organization encounposes. Neither the fact that the for-profits
efit, the Service will weigh all the rele-tered financial difficulties in raising its lacked structural control over the organi-
vant facts and circumstances in each casshare of costs. In order to meet its fundzation nor the fact that amounts paid to
including the use and control of the hospiing obligations, the organization formed dhe for-profit organizations under the con-
tal. The revenue ruling concludes that thimited partnership in which it served agracts were reasonable affected the court’s
first hospital continues to qualify as an orgeneral partner, and two individuals and aonclusion. Consequently, est of Hawaii
ganization described in § 501(c)(3) andor-profit corporation were the limited did not qualify as an organization de-
the second hospital does not because itpgrtners. One of the significant factorscribed in § 501(c)(3).
operated for the private benefit of thesupporting the Tax Court's holding was In Harding Hospital, Inc. v. United
physicians who control the hospital. its finding that the limited partners had ndStates,505 F.2d 1068 (6th Cir. 1974)
Section 509(a) provides that the terncontrol over the organization’s operations(“Harding’), a non-profit hospital with an
“private foundation” means a domestic or In Broadway Theatre League of Lynchindependent board of directors executed a
foreign organization described inburg, Virginia, Inc. v. U.S.293 F.Supp. contract with a medical partnership com-
§ 501(c)(3) other than an organization de346 (W.D.Va. 1968) @Broadway Theatre posed of seven physicians. The contract
scribed in § 509(a)(1), (2), (3), or (4). The.eagué), the court held that an organiza-gave the physicians control over care of
organizations described in § 509(a)(1) intion that promoted an interest in theatricdhe hospital’'s patients and the stream of
clude those described in § 170(b)(1)arts did not jeopardize its exempt statug§icome generated by the patients while
(A)(iii). An organization is described in when it hired a booking organization toalso guaranteeing the physicians thou-
§ 170(b)(1)(A)(iii) if its principal purpose arrange for a series of theatrical perforsands of dollars in payment for various
is to provide medical or hospital care.  mances, promote the series and sell segipervisory activities. The court held that
Section 512(c) provides that an exempon tickets to the series because the coifie benefits derived from the contract
organization that is a member of a partract was for a reasonable term ang@onstituted sufficient private benefit to
nership conducting an unrelated trade grovided for reasonable compensatiofreclude exemption.
business with respect to the exempt organd the organization retained ultimate auANALYSIS
nization must include its share of the partthority over the activities being managed.
nership income and deductions attribut- In Housing Pioneers v. Commissioner, For federal income tax purposes, the
able to that business (subject to thé5 T.C.M. (CCH) 2191 (1993), aff'd, 49 activities of a partnership are often con-
exceptions, additions, and limitations irF.3d 1395 (9th Cir. 1995pmendedb8 sidered to be the activities of the partners.
§ 512(b)) in computing its unrelated busi+.3d 401 (9th Cir. 1995) Kousing Pio- See, e.g., ButlerAggregate treatment is
ness income.See alsaH.R. No. 2319, neers), the Tax Court concluded that analso consistent with the treatment of part-
81st Cong., 2d Sess. 36, 111-112 (1950yganization did not qualify as anerships for purpose of the unrelated busi-
S. Rep. No. 2375, 81st Cong., 2d Sess. 28501(c)(3) organization because its activaess income tax under § 512(c). See H.R.
109-110 (1950); § 1.512(c)-1. ities performed as co-general partner iho. 2319, 81st Cong., 2d Sess. 36, 110-
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112 (1950); S. Rep. No. 2375, 81st Congreturns fromC will be proportional to activity as ‘charitable,” something more is
2d Sess. 26, 109-110 (1950); § 1.512(c}heir respective investments & The required.” Sonora,46 T.C. at 525-526.
1. In light of the aggregate principle dis-governing documents & commitC to See also Federation Pharmacy; Sound
cussed irButlerand reflected in § 512(c), providing health care services for the ber-lealth; andGeisinger In the absence of
the aggregate approach also applies fefit of the community as a whole and ta binding obligation if+’'s governing doc-
purposes of the operational test set forthive charitable purposes priority ovemuments for to serve charitable purposes
in 8 1.501(c)(3)-1(c). Thus, the activitiesnaximizing profits forC's owners. Fur- or otherwise provide its services to the
of an LLC treated as a partnership for fedthermore, througA’s appointment of community as a whold; will be able to
eral income tax purposes are consideredembers of the community familiar withdeny care to segments of the community,
to be the activities of a nonprofit organithe hospital toC’s board, the board’s such as the indigent. BecauBewill
zation that is an owner of the LLC wherstructure, which giveA’'s appointees vot- share control of with E, D will not be
evaluating whether the nonprofit organiing control, and the specifically enumerable to initiate programs withifa to serve
zation is operated exclusively for exempated powers of the board over changes imew health needs within the community
purposes within the meaning ofactivities, disposition of assets, and rewithout the agreement of at least one gov-
§501(c)(3). newal of the management agreemext, erning board member appointed by As

A 8 501(c)(3) organization may form can ensure that the assets it owns throughbusiness enterprige will not necessar-
and participate in a partnership, includingC and the activities it conducts through ily give priority to the health needs of the
an LLC treated as a partnership for fedare used primarily to further exempt purecommunity over the consequencesis
eral income tax purposes, and meet th@ses. Thugh can ensure that the benefiprofits. The primary source of informa-
operational test if participation in the partto B and other private parties, like thetion for board members appointed By
nership furthers a charitable purpose, andanagement company, will be incidentalill be the chief executives, who have a
the partnership arrangement permits th® the accomplishment of charitable purprior relationship witte and the manage-
exempt organization to act exclusively irposes. Additionally, the terms and condiment company, which is a subsidiarytof
furtherance of its exempt purpose antlons of the management contract, includFhe management company itself will
only incidentally for the benefit of the for-ing the terms for renewal and terminationhave broad discretion ovérs activities
profit partners.See PlumsteaandHous- are reasonable. FinallXs grants are in- and assets that may not always be under
ing Pioneers.Similarly, a § 501(c)(3) or- tended to support education and researthe board’s supervision. For example, the
ganization may enter into a managemermnd give resources to help provide healtmanagement company is permitted to
contract with a private party giving thatcare to the indigent. All of these facts anénter into all but “unusually large” con-
party authority to conduct activities oncircumstances establish that, whepar- tracts without board approval. The man-
behalf of the organization and direct theicipates in formingC and contributes all agement company may also unilaterally
use of the organization’s assets provideof its operating assets ©, andC oper- renew the management agreement. Based
that the organization retains ultimate auates in accordance with its governing domn all these facts and circumstancBs,
thority over the assets and activities beingments,A will be furthering charitable cannot establish that the activities it con-
managed and the terms and conditions plrposes and continue to be operated edtcts through further exempt purposes.
the contract are reasonable, including reatusively for exempt purposes. “[lIn order for an organization to qualify
sonable compensation and a reasonableBecauseA’'s grantmaking activity will for exemption under § 501(c)(3) the orga-
term. See Broadway Theatre Leaguebe contingent upon receiving distributionsiization must ‘establish’ that it is neither
However, if a private party is allowed tofrom C, As principal activity will con- organized nor operated for the ‘benefit of
control or use the non-profit organizatinue to be the provision of hospital careprivate interests.”Federation Pharmacy,
tion’s activities or assets for the benefit oAs long asA’s principal activity remains 625 F.2d at 809. Consequently, the bene-
the private party, and the benefit is not inthe provision of hospital caré will not fit to E resulting from the activitie®
cidental to the accomplishment of exempbe classified as a private foundation in aczonducts througl will not be incidental
purposes, the organization will fail to becordance with 8§ 509(a)(1) as an organizade the furtherance of an exempt purpose.

organized and operated exclusively fotion described in § 170(b)(1)(A)(iii). Thus,D will fail the operational test when
exempt purposesSee est of Hawaii; = | it formsF, contributes its operating assets
Harding; § 1.501(c)(3)-1(c)(1); and Situation 2 to F, and then serves as an owneFof

§ 1.501(c)(3)=1(d)(L)(i)- WhenD andE form F, andD con- 5 pING

tributes its assets t§ D will be engaged
in activities that consist of the health care A will continue to qualify as an organi-
After A andB form C, andA con- services it provides through and any zation described in § 501(c)(3) when it
tributes all of its operating assets@pAs grantmaking activities it can conductforms C and contributes all of its operat-
activities will consist of the health careusing income distributed by. However, ing assets t& because has established
services it provides throug@ and any unlike A, D will not be engaging primar- that A will be operating exclusively for a
grantmaking activities it can conductily in activities that further an exempt pur-charitable purpose and only incidentally
using income distributed bg. Awill re- pose. “While the diagnosis and cure ofor the purpose of benefiting the private
ceive an interest i€ equal in value to the disease are indeed purposes that may funterests oB. FurthermoreA's principal
assets it contributes ©, andA’'s andB's  nish the foundation for characterizing thectivity will continue to be the provision

Situation 1
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of hospital care whe€ begins opera- to establish that it will be operated excluSection 509.—Private

tions. ThusAwill be an organization de- sively for exempt purposes. Foundation Defined

scribed in § 170(b)(1)(A)(iii)) and thus,

will not be classified as a private foundaPRAFTING INFORMATION Whether an organization that operates an acute
tion in accordance with 8§ 509(a)(1), as The principal author of this revenuecare hospital constitutes an organization whose prin-
long as hospital care remains its principqlu"ng is Judith E. Kindell of the ExemptCipal purpose is providing hospital care within the

activity. g . . _meaning of § 170(b)(1)(A)(iii) of the Internal Rev-
Yy Organizations Division. For further infor enue Code for purposes of § 509(a)(1) when it forms

D WI.” VI(.)Iate the rgquwe_ments to be anmation regarding this revenue ruling CON3 |imited liability company (LLC) with a for-profit
organization described in § 501(c)(3}act Judith E. Kindell on (202) 622-6494corporation and then contributes its hospital and all
when it formsF and contributes all of its (not a toll-free call). of its related operating assets to the LLC, which then
operating assets tobecausé® has failed operates the hospital. See Rev. Rul. 98-15, page 6.
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Part lll. Administrative, Procedural, and Miscellaneous

Weighted Average Interest Rate interest rates used to calculate current lia- The average yield on the 30-year Trea-

Update bility for the purpose of the full funding sury Constant Maturities for February
limitation of § 412(c)(7) of the Internal 1998 is 5.89 percent.
Notice 98-18 Revenue Code as amended by the Om-The following rates were determined

nibus Budget Reconciliation Act of 1987for the plan years beginning in the month
Notice 88-73 provides guidelines forang as further amended by the Uruguashown below.
determining the weighted average interestound Agreements Act, Pub. L. 103-465
rate and the resulting permissible range ¢GATT).

90% to 106% 90% to 110%
Weighted Permissible Permissible
Month Year Average Range Range
March 1998 6.71 6.04t07.11 6.04 to 7.38
Drafting Information vision. For further information regardingis (202) 622-7377 (also not a toll-free

this notice, call (202) 622-6076 betweemumber).
The principal author of this notice is2:30 and 3:30 p.m. Eastern time (not a
Donna Prestia of the Employee Plans Dkoll-free number). Ms. Prestia’s number

26 CFR 601.202: Closing agreements.
Rev. Proc. 98-22
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PART I. INTRODUCTION TO employees by providing them with theirmodifications to the TVC program (which
EMPLOYEE PLANS COMPLIANCE expected retirement benefits, includingnay include consolidation with EPCRS).

RESOLUTION SYSTEM favorable tax treatment. .05 Further changes and request for
 Voluntary compliance is promoted bycomments.The Service believes it is im-
SECTION 1. PURPOSE AND providing for limited fees for voluntary portant to update EPCRS periodically to
OVERVIEW corrections approved by the Servicereflect changing circumstances and make
thereby reducing employers’ uncertaintyther improvements. Accordingly, it is
.01 Purpose. This revenue procedureregarding their potential liability. anticipated that EPCRS will continue to

provides a comprehensive system of cor- « Sanctions for qualification failuresbe monitored and improved in light of ex-
rection programs for sponsors of retireidentified on audit should be reasonablperience and comments from those who
ment plans that are intended to satisfy thie light of the nature, extent, and severityse it, and that this consolidated revenue

requirements of 8 401(a) or § 403(a) obf the violation. procedure will be revised periodically for
the Internal Revenue Code (the “Code”), « Administration of EPCRS should bethat purpose. The Service specifically so-
but that have not met these requirement®nsistent and uniform. licits comments or suggestions relating to

for a period of time. This system permits « Taxpayers should be able to rely otthis revenue procedure and the adminis-
plan sponsors to correct these qualificahe availability of EPCRS in taking cor-tration of EPCRS. In particular, the Ser-
tion failures and thereby continue to profective actions to maintain the qualifiedvice requests (1) comments regarding the

vide their employees with retirement benstatus of their plans. extent to which a fixed (as opposed to an
efits on a tax-favored basis. The Internal .03 Overview EPCRS includes theindefinite) self-correction period encour-
Revenue Service (the “Service”) previfollowing basic elements: ages prompt, voluntary correction, (2)

ously established several programs allow- « Self-correction. A plan sponsor that suggestions for items that should be in-
ing correction of qualification failures, in- has established compliance practices asdded in forthcoming guidance on per-
cluding the Administrative Policy procedures may, at any time, correct inmissible correction methods, and (3)
Regarding Self-Correction (*“APRSC"), significant operational failures withoutcomments on possible improvements to
the Voluntary Compliance Resolutionpaying any fee or sanction. In additionthe TVC program.
(“VCR”) program, the Walk-in Closing where a plan is the subject of a favorable It is requested that comments or sugges-
Agreement Program (“Walk-in CAP”), determination letter from the Service, thdions be submitted by June 21, 1998, ad-
and the Audit Closing Agreement Proplan sponsor generally may correct evefiressed to CC:DOM:CORP:R (Rev. Proc.
gram (“Audit CAP"). significant operational failures within a98-22), Room 5228, Internal Revenue Ser-
This revenue procedure modifies thesavo-year period without payment of anyvice, POB 7604, Ben Franklin Station,
programs and consolidates them into a céee or sanction. (APRSC) Washington, DC 20044. In the alternative,
ordinated Employee Plans Compliance « Voluntary correction with Service comments may be hand-delivered between
Resolution System (“EPCRS”). In re-approval. In the case of any other qualifi-the hours of 8 a.m. and 5 p.m. to
sponse to requests by practitioners, thisation failure, a plan sponsor, at any tim&C:DOM:CORP:R (Rev. Proc. 98-22),
revenue procedure sets forth and assetmefore audit, may pay a limited fee and&ourier's Desk, Internal Revenue Service,
bles in one place the specific rules anteceive the Service’s approval for the corl111 Constitution Avenue, NW, Washing-
procedures applicable to the programs, imection. (VCR and Walk-in CAP) ton, DC. Alternatively, taxpayers may
cluding illustrative examples. « Correction on audit. If a qualifica- transmit comments electronically via the
.02 General principles underlying tion failure (other than a failure correctedService’s Internet site at http://www.irs.
EPCRS. EPCRS is based on the follow-as described above) is identified on audistreas.gov/prod/tax_regs/comments.html
ing general principles: 3 - and corrected, the sanc_tion imposed Wi%ECTION 2 CHANGES TO
» Sponsors of tax-qualified retiremenbear a reasonable relationship to the NBROGRAMS
plans should be encouraged to establighre, extent and severity of the failure,
administrative practices and proceduretaking into account the extent to which .01 Changes affecting all programs.
that ensure that plans are operated properrection occurred before audit. (AuditThis revenue procedure makes the follow-
erly in accordance with the tax qualifica-CAP) ing changes affecting all of the programs
tion requirements. .04 TVC program. This revenue pro- comprising EPCRS:
» Sponsors of tax-qualified retirementedure does not incorporate or modify the « provides a uniform set of correction
plans should maintain plan document3ax Sheltered Annuity Voluntary Correc-principles;
satisfying the tax qualification require-tion program (*TVC”). TVC enables a « clarifies that there may be more than
ments. sponsor of a § 403(b) Plan to voluntarilyone appropriate method of correcting
* Plan sponsors should make voluntarglisclose to the Service certain operation@ualification Failures;
and timely correction of any plan qualifi-defects it has discovered in its § 403(b) ¢« permits, in appropriate circum-
cation failures, whether involving dis-plans and pay both a fixed fee and a mostances, the use of reasonable adjustments
crimination in favor of highly compen- etary sanction negotiated with the Serin making corrections; and
sated employees, plan operations, or thece. The TVC program procedures e« permits taxpayers to rely on the
terms of the plan document. Timely andinder Rev. Proc. 95-24, 1995-1 C.Bavailability of EPCRS in correcting Qual-
efficient correction protects participating694, continue to apply, pending futurdfication Failures.
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.02 Changes affecting specific pro-tion Failures it has discovered in its plansorrection programs and an audit correc-
grams. This revenue procedure makes thand to pay a compliance correction fedion program for Qualified Plans. The
following specific changes to the APRSCThe provisions of Walk-in CAP are modi-voluntary correction programs are
VCR, Walk-in CAP, and Audit CAP cor- fied to: APRSC and VCR, both of which are
rection programs: e discontinue the use of 40% (or anyavailable for Operational Failures, and

(1) APRSC.APRSC enables a spon-other percentage) of the Maximum Paywalk-in CAP, which applies to Plan Doc-
sor of a Qualified Plan or a § 403(b) Plament Amount as the basis for calculatingment and Demographic Failures and to
to self-correct Operational Failures it dissanctions (except for egregious failures);Operational Failures that are not eligible
covers in its plans. The provisions of < provide for greater predictability andfor APRSC and VCR. APRSC is a volun-
APRSC are modified and restated to: ~ consistency by replacing the prior sanctary employer-initiated procedure that

 incorporate the recent extension ofion structure with a limited range of com-generally does not involve Service ap-
the period for correcting significant Oper-pliance correction fees, with the lowesproval, whereas VCR and Walk-in CAP
ational Failures from the end of the firsfees provided for small plans; and are voluntary employer-initiated proce-
plan year following the plan year in which ¢ provide a checklist for use by plandures that involve Service approval. The
the Operational Failure occurred to theponsors in preparing Walk-in CAP re-audit correction program is Audit CAP,
end of the second plan year following theluests (see Appendix B to this revenugnhich is available for all types of Qualifi-

plan year in which the Operational Failurgorocedure). cation Failures found on examination that
occurred, as set forth in Announcement  (4) Audit CAP. Audit CAP, a pro- cannot be corrected under APRSC. Addi-
97-121, 1997-50 |.R.B. 62; gram established in the key district officesional, specific rules are set forth below.

« clarify that, for purposes of correctingthat is available on examination of a .02 Effect of examinationlf the plan
a failure to satisfy the actual deferral perQualified Plan, enables the plan sponsaj plan sponsor is Under Examination, the
centage (“ADP”) or actual contributionto negotiate a monetary sanction. Th¥CR and Walk-in CAP programs are not
percentage (“ACP”) test, the two-year corprovisions of Audit CAP are modified andavailable; insignificant Operational Fail-
rection period begins after the expiratioriestated to: ures can be corrected under APRSC; and
of the statutory correction period; and * clarify that the sanction imposedsignificant Operational Failures can be
« permit correction of an Operationalunder Audit CAP will not be excessivecorrected under APRSC in limited cir-
Failure to be completed after the end cind will bear a reasonable relationship teumstances. See section 9.
the correction period if correction wasthe nature, extent, and severity of the fail- 03 Favorable Letter requiremenThe
substantially completed by the end of thére; and VCR program and the provisions of
correction period. * provide assurance that correctioMPRSC relating to significant Opera-
(2) VCR. The VCR program en- made before audit, even for failures cortional Failures (see section 9) are avail-
ables a sponsor of a Qualified Plan to voFected outside of the APRSC, VCR, andple only for a plan that is the subject of a
untarily disclose to the Service OperaWalk-in CAP programs, will be an impor- Favorable Letter.
tional Failures it has discovered in itgant factor in reducing the potential sanc- 04 Established practices and proce-
plans and to pay a fixed fee to the Servicéion under Audit CAP. dures. In order to be eligible for APRSC,
The provisions of VC.R_ are mod.ified.to: PART Il. PROGRAM EEEECT AND the plan sponsor or administrgtor of aplan
 reduce the specificity required in th must have established practices and pro-

. . LIGIBILITY .
calculations supporting plan sponsors cedures (formal or informal) reasonably
proposed correction methods; SECTION 3. EFFECT OF EPCRS; designed to promote and facilitate overall
* revise the circumstances under whicRELIANCE compliance with the requirements of
closing agreements will be entered into § 401(a) or § 403(b). For example, the

with respect to the excise tax under -01 Effect of EPCRSIIf the eligibility pjan administrator might use a check
§ 4974 (applicable to the failure to satisfyequirements of section 4 are satisfied angheet for tracking allocations and indicate
the minimum distribution requirementsthe plan sponsor corrects a Qualificatiogn that check sheet whether a particular
under § 401(a)(9)); Failure in accordgnce W?th the requ”eemployee was a key employee for top-

« extend the time period within whichments of APRSC in section 7, the VCRyeavy purposes. A plan document alone
corrections are to be effected to 150 day®rogram in section 10, Walk-in CAP in seCyyi| not constitute evidence of established

« clarify and simplify permissible cor- ion 11, or Audit CAP in section 14, thepocedures. These established procedures
rection methods under the Standardizeg€rvice will not treat the plan as disqualimst have been in place and routinely fol-
VCR Procedure (SVP) (see Appendix Aied on account of the Qualification Failureyoyed, put through an oversight or mis-

of this revenue procedure); and .02 Reliance. Taxpayers may rely on taxe in applying them, or because of an
« provide a checklist for use by plarfhiS revenue procedure, including the renadequacy in the procedures, an Opera-
sponsors in preparing VCR and SVP relief described in section 3.01. tional Failure occurred.
guests (see Appendix B to this revenU8EcTION 4. PROGRAM .05 Plan amendments(1) Correption .
procedure). ELIGIBILITY by plan amendment not permitted in
(3) Walk-in CAP. Walk-in CAP en- APRSC or VCRNeither APRSC nor the

ables a sponsor of a Qualified Plan to vol- .01 General program eligibility. VCR program is available for a plan
untarily disclose to the Service QualificaEPCRS includes three specific voluntargponsor to correct an Operational Failure
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by a plan amendment that conforms themployees). Thus, Operational Failureadopted, the amended provisions are not
terms of the plan to the plan’s prior operainvolving contributions to a 8 403(b) Planfollowed, then the plan is considered to
tions. Thus, if loans were made to particiin excess of the § 415 limit and the maxihave an Operational Failure.

pants, but the plan document did not permum exclusion allowance (failures that An Operational Failure with respect to
mit loans to be made to participants, theesult solely in the inclusion in income fora § 403(b) Plan is a failure that would re-
failure cannot be corrected under VCR bwffected participants) are not eligible forsult in the loss of the exclusion allowance

retroactively amending the plan to proAPRSC. under § 403(b).

vide for the loans. Nevertheless, if a plan (3) Demographic Failure.The term
sponsor corrects under APRSC or VCR, fART 11l DEFINITIONS, “Demographic Failure” means a failure to
may amend the plan to the extent neceSORRECTION PRINCIPLES, AND satisfy the requirements of § 401(a)(4),
sary to reflect operational correction. FoRULES OF GENERAL § 401(a)(26), or § 410(b) that is not an
example, if the plan failed to satisfy the\PPLICABILITY Operational Failure.

ADP test required under § 401(k)(3) ansecTION 5. DEFINITIONS The correction of a Demographic Fail-
the employer must make qualified non- ure generally requires a substantive cor-
elective contributions not already pro- The following definitions apply for rective amendment to the plan adding
vided for under the plan, the plan may bpurposes of this revenue procedure: more benefits or increasing existing bene-

amended to provide for qualified nonelec- .01 Qualification Failure. A Qualifi- fits (see, for example, § 1.401(a)(4)-11(g)
tive contributions. The issuance of aation Failure is any failure that adverselyf the Income Tax Regulations).
compliance statement does not constitutgfects the qualification of a plan. There .02 Favorable Letter. The term “Fa-
a determination as to the effect of anwre three types of Qualification Failuresvorable Letter” means a current favorable
plan amendment on the qualification of1) Plan Document Failures, (2) Operadetermination letter for an individually
the plan. tional Failures, and (3) Demographiaesigned plan (including a volume sub-
(2) Limited availability of correc- Failures. mitter plan), a current favorable opinion
tion by plan amendment in Walk-in CAP. (1) Plan Document Failure.The letter for a plan sponsor that has adopted a
In appropriate circumstances, a platerm “Plan Document Failure” means anaster or prototype plan, or a current fa-
sponsor may use Walk-in CAP to correcplan provision (or the absence of a plamorable notification letter for a plan spon-
an Operational Failure by a plan amendsrovision) that, on its face, violates the resor that has adopted a regional prototype
ment to conform the terms of the plan tguirements of § 401(a) or § 403(a). Thuglan. A plan has a current favorable de-
the plan’s prior operations, provided thafor example, the failure of a plan to beermination letter, opinion letter, or notifi-
the amendment complies with the requireamended to reflect a new qualification reeation letter if either (1), (2), or (3) below
ments of § 401(a), including the requireguirement within the plan’s applicable re-s satisfied:
ments of 88 401(a)(4), 410(b), andnedial amendment period under § 401(b) (1) The plan has a favorable determi-
411(d)(6). Future guidance will be issueds a Plan Document Failure. For purposasation, opinion, or notification letter that
regarding circumstances under which comlf this revenue procedure, a Plan Docwzonsiders the Tax Reform Act of 1986
rection of an Operational Failure throughment Failure includes any Qualification(*TRA '86”).
plan amendment may be appropriatailure that is a violation of the require- (2) The plan has a favorable deter-
under Walk-in CAP. ments of § 401(a) or § 403(a) and that isination, opinion, or notification letter
.06 Egregious failures. Neither neither an Operational Failure nor a Dethat considers the Tax Equity and Fiscal
APRSC nor the VCR program is availablanographic Failure. Responsibility Act of 1982 (“TEFRA"),
to correct Operational Failures that are  (2) Operational Failure. The term the Deficit Reduction Act of 1984
egregious. For example, if an employetOperational Failure” means, with respec{*"DEFRA”), and the Retirement Equity
has consistently and improperly coveretb a Qualified Plan, a Qualification Fail-Act of 1984 (“REA”), and the § 401(b)
only highly compensated employees or ifire that arises solely from the failure taemedial amendment period for TRA '86
a contribution to a defined contributionfollow plan provisions. has not yet expired. (The remedial
plan for a highly compensated individual A failure to follow the terms of the planamendment period for TRA '86 may not
is several times greater than the dollgoroviding for the satisfaction of the re-have expired either because the plan has a
limit set forth in § 415, the failure would quirements of § 401(k) and § 401(m) igimely submitted, pending request for a
be considered egregious. considered to be an Operational Failur@etermination, opinion, or notification let-
.07 Diversion or misuse of plan assetsA plan does not have an Operational Faiker that considers TRA '86, or because the
The APRSC, VCR, Walk-in CAP andure to the extent the plan is permitted tplan is an adoption of a master or proto-
Audit CAP programs are not available fobe amended retroactively pursuant to/pe plan, regional prototype plan, or vol-
Qualification Failures relating to the di-8 401(b) or another statutory provision tawme submitter plan, described in section 3
version or misuse of plan assets. reflect the plan’s operations. However, ibf Rev. Proc. 95-12, 1995-1 C.B. 508; a
.08 Operational Failures in § 403(b) within an applicable remedial amendmengovernmental plan described in Notice
Plans. APRSC is also available to correciperiod under § 401(b), a plan has bee®6-64, 1996-2 C.B. 229; or a plan main-
an Operational Failure in a § 403(b) Plaproperly amended for statutory or regulatained by a tax-exempt organization, in-
(other than a failure that would resultory changes, and, on or after the later afluding a non-electing church plan, de-
solely in income inclusion for affectedthe date the amendment is effective or iscribed in Notice 96-64.)
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(3) The plan is initially adopted or Employee Plans examination and is nowrganizations examination or of an im-
effective after December 7, 1994, and thim Appeals or in litigation for issuespending referral for an Exempt Organiza-
plan sponsor timely submits an applicaraised in an Employee Plans examinaions examination and also includes any
tion for a determination, opinion, or noti-tion. A plan is considered to be Undeplan sponsor that has been under an Ex-
fication letter within the plan’s remedialExamination if it is aggregated for pur-empt Organizations examination and is
amendment period under 8§ 401(b). poses of satisfying the nondiscriminatiomow in Appeals or in litigation for issues

.03 Maximum Payment AmounfThe requirements of § 401(a)(4), the mini+aised in an Exempt Organizations exami-
term “Maximum Payment Amount” mum participation requirements ofnation.
means a monetary amount that is approxg 401(a)(26), or the minimum coverage
mately equal to the tax the Service couldequirements of 8§ 410(b), or the require-SECTION 6. CORRECTION
collect upon plan disqualification and isments of § 403(b)(12), with a plan(s) thaFR”\ICIPLES AND RULES OF
the sum for the open taxable years of thes Under Examination. In addition, aGENERALAPPLICABILITY

(1) taxon the trust (Form 1041),  plan is considered to be Under Examina- 1 Correction principles; rules of

(2) additional income tax resultingtion with respect to a failure of a qualifi-general applicability. The following gen-
from the loss of employer deductions focation requirement (other than those desyg| correction principles and rules of
plan contributions (and any interest oscribed in the preceding sentence) if thgeneral applicability apply for purposes
penalties applicable to the plan sponsorislan is aggregated with another plan fogf this revenue procedure.
return), and purposes of satisfying that qualification 02 Correction. Generally, a Qualifi-

(3) additional income tax resultingrequirement (for example, § 402(9) cation Failure is not corrected unless full
from income inclusion for participants in§ 415, or § 416) and that other plan igorrection is made with respect to all par-
the plan (Form 1040). Under Examination. For example, asticipants and beneficiaries, and for all tax-

For purposes of determining the maxisume Plan Ahas a § 415 failure, Plan Aigple years (whether or not the taxable
mum compliance correction fee applicaaggregated with Plan B only for purposegear is closed). In the case of an Opera-
ble under section 1305(3), relating tof § 415, and Plan B is Under Examinationa| Fa”ure, correction is determined
egregious failures under Walk-in CAPtion. In this case, Plan Ais considered tgaking into account the terms of the plan
paragraph (2) above is modified to exbe Under Examination with respect to thet the time of the failure. Correction
clude interest or penalties applicable t§ 415 failure. However, if Plan A has ashould be accomplished taking into ac-
the plan sponsor’s return, and paragraffailure relating to the spousal consengount the following principles:

(3) above is modified to include only therules under § 417 or the vesting rules of (1) Restoration of benefitsThe cor-
additional income tax resulting from in-8 411, Plan A is not considered to begection method should restore the plan to
come inclusion for highly compensatedJnder Examination with respect to thehe position it would have been in had the
employees, as defined in § 414(q). § 417 or § 411 failure. For purposes ofyualification Failure not occurred, in-

.04 Qualified Plan. The term “Quali- this revenue procedure, the term aggregatuding restoration of current and former
fied Plan” means a plan intended to sation does not include consideration Obarticipants and beneficiaries to the bene-
isfy the requirements of § 401(a) omenefits provided by various plans fofiits and rights they would have had if the
§ 403(a). purposes of the average benefits test sgualification Failure had not occurred.

.05 § 403(b) Plan.The term “§ 403(b) forth in § 410(b)(2). (2) Reasonable and appropriate cor-
Plan” means a plan intended to satisfy the An Employee Plans examination als@ection. The correction should be reason-
requirements of § 403(b). includes a case in which a plan sponseible and appropriate for the Qualification

.06 Under Examination.The term has submitted a Form 5310, ApplicatiorFailure. Depending on the nature of the
“Under Examination” means: (1) a planfor Determination of Qualification Upon Qualification Failure, there may be more
that is under an Employee Plans examindermination, and the Employee Planshan one reasonable and appropriate cor-
tion (that is, an examination of a Formagent notifies the plan sponsor, or a repregection for the failure. Any standardized
5500 series or other Employee Plans esentative, of possible Qualification Fail-correction method permitted under SVP
amination), or (2) a plan sponsor that isires, whether or not the plan sponsor i&ee Appendix A) is deemed to be a rea-
under an Exempt Organizations examinasfficially notified of an “examination.” sonable and appropriate method of cor-
tion (that is, an examination of a FormThis would include the case where, forecting the related Qualification Failure.
990 series or other Exempt Organizationsxample, a plan sponsor has applied for\Whether any other particular correction
examination). determination letter on plan terminationmethod is reasonable and appropriate is

Anplan that is under an Employee Planand an Employee Plans agent notifies thgetermined taking into account the applic-
examination includes any plan for whichplan sponsor that there are partial termable facts and circumstances and the fol-
the plan sponsor, or a representative, hastion concerns. lowing principles:
received verbal or written notification A plan sponsor that is under an Exempt  (a) The correction method should, to
from the Employee Plans Division of anOrganizations examination includes anyhe extent possible, resemble one already
impending Employee Plans examinationplan sponsor that has received (or its reprovided for in the Code, Income Tax
or of an impending referral for an Em-resentative has received) verbal or writteRegulations, or other guidance of general
ployee Plans examination, and also inactification from the Exempt Organiza-applicability. For example, the defined
cludes any plan that has been under dions Division of an impending Exemptcontribution plan correction methods set

1998-12 |.R.B. 17 March 23, 1998



forth in § 1.415-6(b)(6) would be the typ-cated to the participant’s account if thearticipant's benefits is insignificant and
ical means of correcting a failure undefailure had not occurred. The correctivéhe administrative cost of determining
§ 415. Likewise, the correction methodllocation need not be adjusted for losseprecise restoration would significantly ex-
set forth in § 1.402(g)-1(e)(2) would beFor administrative convenience, in theeed the probable difference, reasonable
the typical means of correcting a failurecase of corrective allocations, if the plarestimates may be used in calculating ap-
under § 402(g). permitted directed investments for theropriate correction.

(b) The correction method for Qual-years at issue, and thus had a number of (b) Delivery of very small benefits.
ification Failures relating to nondiscrimi-funds, the plan would be permitted to us# the total corrective distribution due a
nation should provide benefits for nonthe highest rate earned in the plan for participant or beneficiary is $20 or less,
highly compensated employees. Foparticular year as the rate used for all cothe plan sponsor is not required to make
example, the correction method set forthections, provided that most of the emthe corrective distribution if the reason-
in § 1.401(a)(4)-11(g) (rather than methployees receiving the corrective allocaable direct costs of processing and deliv-
ods making use of the special testing praions are nonhighly compensatedering the distribution to the participant or
visions set forth in § 1.401(a)(4)-8 oremployees. Similar rules apply with rebeneficiary would exceed the amount of
1.401(a)(4)-9) would be the typicalspect to corrective distributions. the distribution.
means of correcting a failure to satisfy  (b) A corrective allocation to a par- (c) Locating lost participants.Rea-
nondiscrimination requirements. Simi-icipant’'s account because of a failure tgonable actions must be taken to find all
larly, the correction of a failure to satisfymake a required allocation in a prior limi-current and former participants and bene-
the requirements of § 401(k)(3),tation year will not be considered an anficiaries to whom additional benefits are
401(m)(2), or 401(m)(9) (relating tonual addition with respect to the partici-due, but who have not been located after a
nondiscrimination) solely by distributing pant for the limitation year in which themailing to the last known address. In
excess amounts to highly compensatezbrrection is made, but will be consideredieneral, such actions include use of the
employees would not be the typicabn annual addition for the limitation yearnternal Revenue Service Letter Forward-
means of correcting such a failure. to which the corrective allocation relatesing Program (see Rev. Proc. 94-22,

(c) The correction method shouldHowever, the normal rules of § 404, re1994-1 C.B. 608) or the Social Security
keep plan assets in the plan, except to tlyarding deductions, apply. Administration Reporting Service. Aplan
extent the Code, regulations, or other guid-  (c) Corrective allocations shouldwill not be considered to have failed to
ance of general applicability provide forcome only from employer contributionscorrect a failure due to the inability to lo-
correction by distribution to participants or(including forfeitures if the plan permitscate an individual if either of these pro-
beneficiaries or return of assets to the entheir use to reduce employer contribugrams is used; provided that, if the indi-
ployer or plan sponsor. For example, if ations). vidual is later located, the additional
excess allocation (not in excess of the (d) In the case of a defined benefibenefits must be provided to the individ-
§ 415 limits) was made for a participanplan, a corrective distribution for an indi-ual at that time.
under a plan (other than a cash or deferretual should be increased to take into ac- (5) Reporting. Any distributions from
arrangement), the excess should be realloeunt the delayed payment, consisterthe plan should be properly reported.
cated to other participants or, depending omith the plan’s actuarial adjustments. (6) Additional guidance. The Service
the facts and circumstances, used to reduce (4) Special exceptions to full correc-may publish additional rules regarding
future employer contributions. tion. In general, a Qualification Failureappropriate correction methods.

(d) The correction method shouldmust be fully corrected. Although the .03 Correction under statute or regula-
not violate another applicable specific remere fact that correction is inconvenientions. Generally, none of the correction
guirement of § 401(a) (for example,or burdensome is not enough to relieve programs are needed to correct failures
§ 401(a)(4) or 411(d)(6)). plan sponsor of the need to make full corthat can be corrected under the Code and

(3) Principles regarding corrective rection, full correction may not be re-related regulations. For example, as a
allocations and corrective distributions.quired in certain situations because it igeneral rule, a Plan Document Failure
The following principles apply where anunreasonable or not feasible. Even ithat is a disqualifying provision for which
appropriate correction method includeshese situations, the correction methothe remedial amendment period under
the use of corrective allocations or correcadopted must be one that does not ha®401(b) has not expired can be corrected
tive distributions. significant adverse effects on participantby operation of the Code through retroac-

(a) Corrective allocations under aand beneficiaries or the plan, and thatve remedial amendment.
defined contribution plan should be basedoes not discriminate significantly in .04 Matters subject to excise taxes.
upon the terms of the plan and other agavor of highly compensated employeesExcise taxes and additional taxes, to the
plicable information at the time of theThe exceptions described below specifgxtent applicable, are not waived merely
Qualification Failure (including the com-those situations in which full correction isbecause the underlying failure has been
pensation that would have been useuot required. corrected or because the taxes result from
under the plan for the period with respect (a) Reasonable estimate#.it is not the correction. Thus, for example, the ex-
to which a corrective allocation is beingpossible to make a precise calculation, arise tax on certain excess contributions
made) and should be adjusted for earninglse probable difference between the apinder § 4979 is not waived under these
and forfeitures that would have been alloproximate and the precise restoration of eorrection programs.

March 23, 1998 18 1998-12 I|.R.B.



The correction programs are not availan Operational Failure if the Operationahmined Plan A in 2002, it discovered that,
able for events for which the Code profailure is corrected and, given all theluring the 1999 limitation year, the an-
vides tax consequences other than pldacts and circumstances, the Operationalial additions allocated to the accounts of
disqualification (such as the imposition ofFailure is insignificant. This section is3 of these employees exceeded the maxi-
an excise tax or additional income tax)available for correcting an insignificantmum limitations under § 415(c). Em-
For example, funding deficiencies (fail-Operational Failure even if the plan oployer X contributed $3,500,000 to the
ures to make the required contributions tplan sponsor is Under Examination. plan for the plan year. The amount of the
a plan subject to § 412), prohibited trans- .02 Factors. The factors to be consid- excesses totalled $4,550. Based on data
actions, and failures to file the Form 550@red in determining whether or not an Opprovided by Employer X, the Service did
cannot be corrected under the correctiogrational Failure under a plan is insignifiot find any evidence of other failures in
programs. However, if the event is alsgant include, but are not limited to: (1)the plan. Under these facts, because the
an Operational Failure (for example, ifwhether other failures occurred during theumber of participants affected by the
the terms of the plan document relating tperiod being examined (for this purpose, failure relative to the total number of par-
plan loans to participants were not folfailure is not considered to have occurreticipants who could have been affected by
lowed and loans made under the plan dighore than once merely because more thame failure, and the monetary amount of
not satisfy § 72(p)(2)), the correction proone participant is affected by the failure)the failure relative to the total employer
grams will be available to correct the Op¢2) the percentage of plan assets and cagentribution to the plan for the 1999 plan
erational Failure, even though the excisgibutions involved in the failure; (3) theyear, are insignificant, the § 415(c) failure
or income taxes generally still will apply.number of years the failure occurred; (4)n Plan A that occurred in 1999 would be
(In limited circumstances, as described ithe number of participants affected relaeligible for correction under this section.
section 10.05, if the failure involves thetive to the total number of participants in Example 2The facts are the same as in
failure to satisfy the minimum distribu-the plan; (5) the number of participants afExample 1 except that the failure to sat-
tion requirements of § 401(a)(9), the Seffected as a result of the failure relative tisfy § 415 occurred during each of the
vice may enter into a closing agreementhe number of participants who could hava998, 1999, and 2000 limitation years. In
as part of the VCR program, with respedseen affected by the failure; (6) whetheaddition, the three participants affected by
to the excise tax under § 4974 applicablgorrection was made within a reasonablthe § 415 failure were not identical each
to plan participants.) time after discovery of the failure; and (7)year. The fact that the § 415 failures oc-

.05 Confidentiality and disclosure. the reason for the failure (for examplegurred during more than one limitation
Because each correction program relategta errors such as errors in the transcrigear did not cause the failures to be sig-
directly to the enforcement of the qualifi-tion of data, the transposition of numbersificant; accordingly, the failures are still
cation requirements, the information repr minor arithmetic errors). No single fac-eligible for correction under this section.
ceived or generated by the Service undesy is determinative. Example 3: The facts are the same as
the program is subject to the confidential- 03 Multiple failures. In the case of a in Example 1except that the annual addi-
ity requirements of § 6103, and is not |an with more than one Operational Failtions of 18 of the 50 employees whose
written determination within the meaningyre in a single year, or Operational Failbenefits were limited by § 415(c) never-
of § 6110. ures that occur in more than one year, thtéeless exceeded the maximum limita-

.06 No effect on other lawCompli- Qperational Failures are eligible for cortions under § 415(c) during the 1999 limi-
ance under these programs has no effeglction under this section only if all of thetation year, and the amount of the
on the rights of any party under any othepperational Failures (other than Operaexcesses ranged from $1,000 to $9,000,
law, including Title | of the Employee Re-tional Failures that are not treated as rend totalled $150,000. Under these facts,
tirement Income Security Act of 1974.  gyiting in disqualification of the plan taking into account the number of partici-
PART IV. SELF-CORRECTION qnder section 9,_the VC_R program in se@ants affected by the fgilure relative to the
(APRSC) _t|or_1 10 orVV_aIk—m CAP in section 11) aretotal number of participants _Who could

insignificant in the aggregate. have been affected by the failure for the
SECTION 7. IN GENERAL .04 Examples. The following exam- 1999 limitation year (and the monetary
) . . ples illustrate the application of this secamount of the failure relative to the total
~ The requirements of this section are safjony. |t is assumed, in each example, thamployer contribution), the failure is sig-
isfied with respect to an Operational Failyhe eligibility requirements of section 4nificant. Accordingly, the § 415(c) failure
ure if the plan sponsor satisfies the requirgs|ating to APRSC have been satisfieéh Plan A that occurred in 1999 is ineligi-
ments of section 8 (relating to insignificankyq that no Operational Failures occurreble for correction under this section as an
Operational Failures), or section 9 (relatingher than the Operational Failures identinsignificant failure.

to significant Operational Failures). fied below. Example 4:Employer J maintains Plan
SECTION 8. SELE-CORRECTION OF E>.<ample 1: In 1984, Er"nploye.r X es- C a m'oney purchase pension plan estfib—
INSIGNIFICANT OPERATIONAL tabhshe.:d.PIan A, a proflt-sharmg planished in 1992. The plan document satis-
FAILURES that satisfies the requirements of § 401(djes the requirements of § 401(a) of the

in form. In 1999, the benefits of 50 of theCode. The formula under the plan pro-
.01 Requirements.The requirements 250 participants in Plan A were limited byvides for an employer contribution equal
of this section are satisfied with respect t8 415(c). However, when the Service exto 10% of compensation, as defined in the
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plan. During its examination of the planadditional period for correction permittedexcluded from participation. The admin-
for the 1999 plan year, the Service discowinder § 401(k)(8) or 401(m)(6) is treatedistrator also found that for 1998 the elec-
ered that the employee responsible for effier this purpose, as the plan year fotive deferrals of additional employees ex-
tering data into the employer’'s computewhich the Operational Failure occursceeded the § 402(g) limit and discovered
made minor arithmetic errors in transcribThe correction period for an OperationaDperational Failures in 1998 with respect
ing the compensation data with respect tBailure that occurs for any plan year ends$p the top-heavy provisions of the plan.
6 of the plan’s 40 participants, resulting irin any event, on the first date the plan dburing the 1999 plan year, the plan spon-
excess allocations to those 6 participantglan sponsor is Under Examination fosor made corrective contributions on be-
accounts. Under these facts, the numb#tat plan year (determined without regardialf of the excluded employees, distrib-
of participants affected by the failure relato the exception in the preceding sendted the excess deferrals to the affected
tive to the number of participants thatence). (But see section 9.03 for specigarticipants, and made a top-heavy mini-
could have been affected is insignificantules permitting completion of correctionmum contribution to all participants enti-
and the failure is due to minor data errorsfter the end of the correction period.) tled to that contribution for the 1999 plan
Thus, the failure occurring in 1999 would .03 Substantial completion of correc-year. Each corrective contribution and
be insignificant and therefore eligible fortion. Correction of an Operational Failuredistribution was credited with earnings at
correction under this section. is substantially completed by the last dag rate appropriate for the plan from the
Example 5: Public School maintains of the correction period only if the re-date the corrective contribution or distrib-
for its 200 employees a salary reductioguirements of either paragraph (1) or (2ition should have been made to the date

403(b) plan (the “Plan”) which satisfiesare satisfied. of correction. The Service subsequently
the requirements of §.403(b). The buSI (1) The requirements of this parafound, upon an examination of the plan,
ness manager has primary responsibilityraph (1) are satisfied if: that the Operational Failures for the 1998

for administering the Plan, in addition o (a) during the correction period, theplan year were corrected by the plan ad-
other administrative functions withinplan sponsor is reasonably prompt iministrator within the correction period
Public School. During the 1998 planidentifying the Operational Failure, for-and thus satisfied the requirements of this

year, a former employee should have renulating a correction method, and initiatsection.
ceived an additional minimum distribu-ing correction in a manner that demon-

tion of $278 under § 403(b)(10). Anothektrates a commitment to completind’ART V.- VOLUNTARY
participant received an impermissible:orrection of the Operational Failure a&ORRECTION WITH SERVICE
hardship withdrawal of $2,500. AnOtherexpeditious|y as practicab]e, and APPROVAL (VCR AND WALK-IN

participant made elective deferrals of () within 90 days after the last dayc~P)
$11,000, $1,000 of which was in excesgf the correction period, the plan SPONSO§ECTION 10. VCR PROGRAM
of the § 402(g) limit. Under these factscompletes correction of the Operational
even though multiple failures occurred irFajjure. .01 VCR requirements.The require-
a single plan year, the failures will be eli-  (2) The requirements of this paraments of this section are satisfied with re-
gible for correction under this section begraph (2) are satisfied if: spect to an Operational Failure if the sub-
cause in the aggregate the failures are in-  (a) during the correction period, cor-mission requirements of section 12 below
significant. rection is completed with respect to 85%re satisfied and the plan sponsor corrects
SECTION 9. SELF-CORRECTION OF c_>f all par_ticipants affected by the Operathe failureg identified in accordanc.e with
SIGNIFICANT OPERATIONAL tional Failure, and the pompllance statement described in
FAILURES (b) thereafter, the plan sponsor comsection 10.13.
pletes correction of the Operational Fail- .02 Identification of failures.VCR is

.01 Requirements.The requirements ure with respect to the remaining affectedot based upon an examination of the plan
of this section are satisfied with respect tparticipants in a diligent manner. by the Service. The Service will not
an Operational Failure (even if signifi- .04 Example. The following example make any investigation or finding under
cant) if the Operational Failure is cor-llustrates the application of this sectionthe VCR program concerning whether
rected and the correction is either comAssume that the eligibility requirementsthere are Operational Failures. Only the
pleted or substantially completed (inof section 4 relating to APRSC have bee@perational Failures raised by the plan

accordance with section 9.03) by the laghet. sponsor or Operational Failures identified
day of the correction period described in Employer Z established a qualified deby the Service in processing the applica-
section 9.02. fined contribution plan in 1986 and re-ion will be addressed under the program,

.02 Correction period.The last day of ceived a favorable determination letter foand only those failures will be covered by
the correction period for an OperationalRA '86. During 1999, while doing a the program. However, because the VCR
Failure is the last day of the second plaself-audit of the operation of the plan foprogram does not arise out of an examina-
year following the plan year for which thethe 1998 plan year, the plan administratdion, consideration under the VCR pro-
failure occurred. However, in the case ofliscovered that, despite the practices argtam does not preclude or impede (under
a failure to satisfy the requirements of $rocedures established by Employer 2 7605(b) or any administrative provi-
401(k)(3), 401(m)(2), or 401(m)(9), thewith respect to the plan, several employsions adopted by the Service) a subse-
plan year that includes the last day of thees eligible to participate in the plan werguent examination of the plan sponsor or
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the plan by the Service with respect to theption to voluntarily request consideraplan sponsor. The Service will discuss
taxable year (or years) involved with retion under Walk-in CAP in the appropri-the appropriateness of the plan’s existing
spect to matters that are outside the corate Key District Office. administrative procedures with the plan
pliance statement. A plan sponsor’s state- (3) If a plan sponsor requests a comsponsor. Where current procedures are
ments describing Operational Failures argliance statement under the VCR progranmadequate for operating the plan in con-
made only for purposes of the VCR profor a plan with egregious failures deformance with the qualification require-
gram and will not be regarded by the Seiscribed in section 4.06, the compliancenents of the Code, the compliance state-
vice as an admission of a failure for purfee will be returned and the plan sponsanent will be conditioned upon the
poses of any subsequent examination. will be given 60 days to voluntarily re-implementation of stated procedures
.03 No concurrent examination activity. quest consideration under Walk-in CAP irwithin the stated time period. The Ser-
Except in unusual circumstances, a platine appropriate Key District Office. If by vice may prescribe appropriate adminis-
that has been properly submitted under thbe end of the 60-day period, a request farative procedures in the compliance
VCR program will not be examined whileconsideration under Walk-in CAP has nostatement.
the submission is pending. This practiceeen received in the appropriate Key Dis- .08 Failures discovered after initial
regarding concurrent examinations doesict Office, the VCR request will be for- submission.
not extend to other plans of the plan sporwarded to that office for examination con- (1) Aplan sponsor that discovers ad-
sor. Thus, any plan of the plan sponsaideration. ditional, unrelated Operational Failures
that is not pending under the VCR pro-  (4) If the Service determines that after its initial submission may request
gram could be subject to examination bgubmission is seriously deficient, the Serthat such failures be added to its submis-
the appropriate Key District Office. vice reserves the right to return the subsion. The Service retains the discretion to
.04 Insufficient information.Where it mission and the compliance fee withouteject the inclusion of such failures if the
is not possible to obtain sufficient infor-contacting the plan sponsor. request is not timely, for example, if the
mation to properly determine the nature  (5) If a request for considerationplan sponsor makes its request when pro-
or extent of a failure or there is insuffi-under the VCR program is not describedessing of the VCR submission is sub-
cient information to effect proper correc-in paragraph (2), (3), or (4) above, bustantially complete.
tion, or in other special circumstancesevertheless fails to comply with the pro-  (2) If the Service discovers an unre-
where the application of the VCR pro-visions of this revenue procedure or if adkated Operational Failure while the request
gram would be inappropriate or impracti-ditional information is required, a Serviceis pending under the VCR program, the
cal, the failure cannot be corrected undeepresentative will generally contact thdailure generally will be added to the fail-
the VCR program. plan sponsor or the plan sponsor’s reprewes under consideration in the submis-
.05 Closing agreements with respect tsentative and explain what is needed tsion. The Service retains the discretion to
the excise tax under § 497As a general complete the submission. The plan spordetermine that a failure is outside the
rule, a plan sponsor is not required tsor will have 21 calendar days from thescope of the voluntary request for consid-
enter into a closing agreement with thelate of this contact to provide the reeration because it was not voluntarily
Service with respect to the excise tax duguested information. If the information isbrought forward by the plan sponsor. In
under § 4974 because of the failure to satot received within 21 days, the mattethis case, the plan may be forwarded to the
isfy the minimum distribution require- will be closed, the compliance fee will notappropriate Key District Office for consid-
ments under § 401(a)(9). However, thee returned, and the case may be referredation on examination, but forwarding to
Service retains the discretion to require & the appropriate Key District Office inthe Key District Office will occur only in
plan sponsor to enter into a closing agreeccordance with section 10.06(5). Anyare or unusual circumstances.
ment in rare or unusual cases. The Serequest for an extension of the 21-day .09 Conference right.If the Service
vice will enter into a closing agreement atime period must be made in writinginitially determines that it cannot issue a
the request of the plan sponsor only imithin the 21-day time period and must beompliance statement because the parties
cases where 10 or more plan participanegpproved by the Service. cannot agree upon correction or a change
are subject to the excise tax under § 4974..07 Processing of acceptable submisin administrative procedures, the plan
In such cases, the closing agreement esion. Once the Service determines that aponsor or the plan sponsor’s representa-
tered into will require the plan sponsor taequest for consideration under the VCRive will be contacted by the Service rep-
pay 100 percent of the excise tax duprogram is acceptable, the Service wiltesentative and offered a conference with
under § 4974. consult with the plan sponsor or the plathe Service. The conference can be held
.06 Initial processing. (1) The Service sponsor’s representative to discuss thather in person or by telephone, and must
will review whether the eligibility require- proposed corrections and the plan’s ade held within 21 calendar days of the
ments of section 4 and the submissions reiinistrative procedures. If agreement islate of contact. The plan sponsor will
qguirements of section 12 are satisfied. reached, the Service will issue a complihave 21 calendar days after the date of the
(2) If the plan is not the subject of aance statement with an enclosed acknowtonference to submit additional informa-
Favorable Letter or the failure is not aredgment letter for signature by the plation in support of the submission. Any re-
Operational Failure, the compliance fesponsor. The case will not be closed faguest for an extension of the 21-day time
will be returned to the plan sponsor, angorably until the Service has received theeriod must be made in writing within the
the plan sponsor will be informed of thesigned acknowledgement letter from th@1-day time period and must be approved
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by the Service. Additional conferencewhile the first SVP request is being conment letter within 30 calendar days, the
may be held at the discretion of the Sesidered or during the 12 months after thplan may be referred to the appropriate
vice. first SVP compliance statement is issuedKey District Office for examination con-
.10 Failure to reach resolutionlf reso- (4) The Service will review an SVPsideration. Once the compliance state-
lution cannot be reached (for examplerequest within 120 days of the date thenent has been issued (based on the infor-
where information is not timely providedsubmission is received and determined tmation provided), the plan sponsor cannot
to the Service or because agreement can® complete. If the Service determinegequest a modification of the compliance
be reached on correction or a change in athat the request is acceptable, the Serviterms except by a new request for a com-
ministrative procedures), the compliancavill issue a compliance statement on thpliance statement. However, if the re-
fee will not be returned, and the case magylan sponsor’s proposed correction. guested modification is minor and is post-
be referred to the appropriate Key District .13 General description of compliancemarked no later than 30 days after the
Office for examination consideration. statement. Under the VCR program, acompliance statement is issued, the VCR
.11 Concurrent processing of determi-plan sponsor receives a compliance stateempliance fee for the modification will
nation letter applications.The Service ment from the Service. The complianc&e the lesser of the original compliance
may process a determination letter applistatement addresses the failures identiee or $1,250.
cation (including an application requestedied, the terms of correction, and any revi- .17 Verification. Once the compliance
on Form 5310, Application for Determi-sion of administrative procedures, angtatement has been issued, the Service
nation of Qualification Upon Termina- provides that the Service will not treat thenay require verification that the correc-
tion) concurrently with a VCR sub- plan as disqualified on account of the Options have been made and that any plan
mission for the same plan. Howevererational Failures described in the compliadministrative procedures required by the
issuance of the determination letter in reance statement. In addition, the time pestatement have been implemented. This
sponse to an application made on a Fornod within which proposed correctionsverification does not constitute an exami-
5310 will be suspended pending the cloand changes in administrative procedureiation of the books and records of the em-
sure of the VCR submission. must be implemented are set forth in theloyer or the plan (within the meaning of
.12 Special rules relating to SVR1) compliance statement. The compliancg 7605(b)). If the Service determines that
Under the VCR program, certain Operastatement is conditioned on the accuradj?e plan sponsor did not implement the
tional Failures may be corrected under ther acceptability of any calculations orcorrections and procedures within the
Standardized VCR Procedure (“SVP”)other material submitted in connectiorstated time period, the Service may con-
rules in this section. SVP is available ifwith the request. sider the issues in an examination.
thg plan’s o_nly identified Operanopal .14 _Compllance ;tatement conqnlonedSECTION 11 WALK-IN CAP
Failure or Failures are ones that are listagpon timely correction.The compliance
in Appendix A of this revenue procedurestatement is conditioned upon the imple- 01 Walk-in CAP requirementg1) The
and the failures are corrected in accomentation of the specific corrections andequirements of this section are satisfied
dance with the applicable correctioradministrative changes set forth in thyith respect to a Plan Document, an eligi-
method set forth in Appendix A. The plancompliance statement within 150 days ofle Operational (see section 4), or a Demo-
sponsor must request an SVP compliandbe date of the compliance statement. Angraphic Failure if the submission require-
statement and pay the reduced compliequest for an extension of this time perioghents of section 12 are satisfied, the plan
ance fee set forth in section 13.04. must be made in advance and in writingponsor pays the compliance correction

(2) The correction methods set forthand must be approved by the Service.  fee, and the plan sponsor corrects the fail-
in Appendix A are strictly construed and .15 Compliance statement for newyres identified in accordance with a clos-
are the only acceptable correction methogdans conditioned upon timely amending agreement entered into by the Service
for SVP failures. If the plan sponsorment. Reliance on any compliance stateand the plan sponsor. Payment of the com-
wishes to modify a correction method proment issued for a plan initially adopted opliance correction fee is generally required
vided in Appendix A or to propose anotheeffective after December 7, 1994, otheat the time the closing agreement is signed.
method, the plan sponsor may not usthan an adoption of a master or prototype (2) A determination letter applica-
SVP, but may request a compliance stater regional prototype plan, is conditionedion is not a submission under Walk-in
ment under the regular VCR procedures. upon the plan being timely submitted foICAP.

(3) SVP is not available if the plana determination letter within the plan’sre-  (3) Depending on the nature of the
sponsor has identified more than two SVifhedial amendment period under § 401(bjailure, the Service will discuss the appro-
failures in a single SVP request. If there .16 Acknowledgement lettetWithin  priateness of the plan’s existing adminis-
are one or two failures that can be coB0 calendar days after the compliancgative procedures with the plan sponsor.
rected under SVP and other failures thatatement is issued, a plan sponsor théfhere current administrative procedures
cannot be corrected under SVP, SVP iwishes to agree to the terms of the conare inadequate for operating the plan in
not available. The Service reserves thgliance statement must send a signed acenformance with the qualification re-
right to shift a request for consideratiorknowledgement letter to the Servicequirements of the Code, the closing
under SVP into the regular VCR progranmagreeing to the terms of the compliancagreement may be conditioned upon the
if the plan sponsor submits a second SV&tatement. If the plan sponsor does nanplementation of stated administrative
request with respect to the same plasend the Service a signed acknowledggrocedures.
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(4) In addition, the plan sponsor ishe VCR program (including SVP) anddetermining earnings or actuarial adjust-
required to obtain a Favorable Letter befor requesting a closing agreement undenents, in accordance with section
fore the closing agreement is signed unAalk-in CAP. In general, a request unde8.02(3)).
less the Service determines that it is urthe VCR program or Walk-in CAP con- (6) Specific calculations for each af-
necessary based on the facts arsists of a letter from the plan sponsor diected employee or a representative sam-
circumstances (for example, because thhe plan sponsor’s representative to thgle of affected employees. The sample
plan already has a Favorable Letter anBervice that contains a description of thealculations must be sufficient to demon-
no significant amendments are adoptedjailures, a description of the proposedtrate each aspect of the correction
If a Favorable Letter is required, the plamethods of correction, and other procemethod proposed. For example, if a plan
sponsor would be required to pay the amlural items, and includes supporting insponsor requests a compliance statement
plicable user fee for obtaining the letter. formation and documentation as dewith respect to a failure to satisfy the con-

.02 Failures discovered after initial scribed below. tribution limits of § 415(c) and proposes a
submission.(1) A plan sponsor that dis- .02 Multiemployer and multiple em- correction method that involves elective
covers additional, unrelated failures afteployer plans. In the case of a multiem- contributions (both matched and un-
its initial submission may request thaployer or multiple employer plan, the plamimatched) and matching contributions, the
such failures be added to its submissiomdministrator (rather than any contributplan sponsor must submit calculations il-
However, the Service retains the discréng or adopting employer) must requesiustrating the correction method proposed
tion to reject the inclusion of such failuresonsideration of the plan under the prowith respect to each type of contribution.
if the request is not timely, for example, ifgrams. The request must be with respeéts another example, with respect to a
the plan sponsor makes its request whep the plan, rather than a portion of théailure to satisfy the actual deferral per-
processing of the submission is substaian affecting any particular employer. centage (“ADP”) test in § 401(k)(3), the
tially complete. .03 Submission requirementdhe let- plan sponsor must submit the ADP test re-

(2) If the Service discovers an unreter from the plan sponsor or the plarsults both before the correction and after
lated plan failure while the request isponsor’s representative must contain thée correction.
pending, the failure generally will befollowing: (7) The method that will be used to
added to the failures under consideration. (1) A complete description of thelocate and notify former employees and
However, the Service retains the discrefailures and the years in which the failurebeneficiaries, or an affirmative statement
tion to determine that a failure is outsideccurred, including closed years (that ishat no former employees or beneficiaries
the scope of the voluntary request for coryears for which the statutory period hasvere affected by the failures.
sideration because it was not voluntarilexpired). (8) A description of the measures
brought forward by the plan sponsor. In  (2) A description of the administra-that have been or will be implemented to
this case, if the additional failure is signiftive procedures in effect at the time thensure that the same failures will not
icant, all aspects of the plan will be examsajlures occurred. recur.
ined, and the rules pertaining to Audit  (3) An explanation of how and why ~ (9) A statement that, to the best of
CAP will apply. the failures arose. the plan sponsor’s knowledge, neither the

.03 Failure to reach resolution.If the (4) A detailed description of the plan nor the plan sponsor is Under Exam-
Service and the plan sponsor cannot reaghethod for correcting the failures that thénation.
agreement with respect to the submissiopjan sponsor has implemented or pro-  (10) In the case of a VCR submis-
all aspects of the plan may be examinegoses to implement. Each step of the cosion, a statement (if applicable) that the
and the rules pertaining to Audit CAP will rection method must be described in naplan is currently being considered in a de-
apply. rative form. The description must includegermination letter application. If the re-

.04 Effect of closing agreemenfThe  the specific information needed to supporuest for a determination letter is made
closing agreement is binding upon botle suggested correction method. This iwhile a request for consideration under
the Service and the plan sponsor with r§grmation includes, for example, the numVCR is pending, the plan sponsor must
spect to the specific tax matters identifieger of employees affected and the exspdate the VCR request to add this infor-
therein for the periods specified, but doégected cost of correction (both of whichmation.
not preclude or impede an examination gf,ay pe approximated if the exact number ~ (11) In the case of an SVP submis-
the plan by the Service relating to mattergannot be determined at the time of the resion, a statement that it is an SVP request,
outside the closing agreement, even withest), the years involved, and calculaa description of the applicable correction
respect to the same taxable year or yeaigns or assumptions the plan sponsdn accordance with Appendix A, and a
to which the closing agreement relates. se o determine the amounts needed fstatement that the plan sponsor proposes

SECTION 12. APPLICATION correction. See section 10.12 for speciab implement (or has implemented) the
PROCEDURES FOR VCR AND WALK- Procedures regarding SVP. correction(s).
IN CAP (5) A description of the methodol- .04 Required documentsThe submis-

ogy that will be used to calculate earningsion must be accompanied by the follow-

.01 General rules. This section sets or actuarial adjustments on any correctiveng documents:
forth the procedures for requesting a contontributions or distributions (indicating (1) In the case of a VCR submission,
pliance statement from the Service undeéhe computation periods and the basis f@ copy of the first page and a copy of the
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page containing employee census informa- (b) plans for which the TRA 86 re- | have examined this submission, includ-
tion (currently, line 7f of the 1997 Formmedial amendment period has not yet exag accompanying documents, and, to the
5500) and a copy of the page containingired should submit a copy of the determibest of my knowledge and belief, the facts
the total amount of plan assets (currentlyation, opinion, or notification letter thatpresented in support of this submission
line 31f of the 1997 Form 5500) of theconsidered TEFRA, DEFRA, and REAare true, correct, and complete.” The dec-
most recently filed Form 5500 series reand a statement that explains the reasdaration must be signed by the plan spon-
turn, or in the case of a Walk-in CAP subwhy the period has not yet expired (for exsor, not the sponsor’s representative.
mission, a copy of the most recently filecample, because the plan is a governmental.09 Checklist. The Service will be able
Form 5500 series return. plan, or because it is an adopter of a mat respond more quickly to a VCR or
(2) A copy of the relevant portionster or prototype plan that is still entitled towalk-in CAP request if the request is
of the plan document. For example, in aontinued or interim reliance under Revcarefully prepared and complete. The
case involving improper exclusion of eli-Proc. 89-9, 1989-1 C.B. 780), and checklist in Appendix B is designed to as-
gible employees from a profit-sharing (c) plans initially adopted or effec-sist plan sponsors and their representa-
plan with a cash or deferred arrangementiye after December 7, 1994, should sultives in preparing a submission that con-
relevant portions of the plan document inmit a statement indicating that the planains the information and documents
clude the eligibility, allocation, and cashwill be submitted timely for a determina-required under this revenue procedure.
or deferred arrangement provisions of theon, opinion, or notification letter within The checklist in Appendix B must be
basic plan document (and the adoptiothe plan’s remedial amendment periodompleted, signed, and dated by the plan
agreement, if applicable), along with apunder § 401(b). sponsor or the plan sponsor’s representa-
plicable definitions in the plan. .05 Fee. The VCR submission must in-tive, and should be placed on top of the
(3) In the case of a VCR submis-clude the appropriate fee described in sesubmission. A photocopy of this checklist
sion, a copy of the determination lettertion 13.02 or 13.04 below. (The Walk-inmay be used.
opinion letter, or notification letter that CAP compliance correction fee is due at .10 Designation. The letter to the Ser-
considered TRA 86, except: the time the closing agreement is signed.yice should be designated “VCR PRO-
() individually designed plans (in- .06 Signed submissionThe submis- GRAM,” “SVP/VCR PROGRAM,” or
cluding volume submitter plans) forsion must be signed by the plan sponséWALK-IN CAP PROGRAM,” as appro-
which the TRA '86 remedial amendmentor the sponsor’s representative. priate, in the upper right hand corner of
period under § 401(b) would have expired .07 Power of attorney requirements.the letter.
but for the fact that an application for alo sign the submission or to appear be- .11 VCR/SVP mailing addressVvCR/
determination or notification letter thatfore the Service in connection with theSVP submissions should be mailed to:

considers TRA '86 was timely submittedsubmission, the plan sponsor’s represen- Internal Revenue Service
to the Service and is pending at the timetive must comply with the requirements Attention: CP:E:EP:VCR
of the application to the VCR programof section 9.02(11) and (12) of Rev. Proc. P.O. Box 14073

should submit a copy of the determinatio®8—4, 1998-1 |.R.B. 113. Ben Franklin Station
letter that considered TEFRA, DEFRA, .08 Penalty of perjury statemenfThe Washington, DC 20044

and REA and a copy of the letter from thdollowing declaration must accompany a .12Walk-in CAP mailing addresd/\alk-
Service acknowledging receipt of theequest and any factual information oin CAP submissions should be mailed to
TRA '86 determination letter applicationchange in the submission at a later timehe Closing Agreement Coordinator in the
(Form 2693), “Under penalties of perjury, | declare thaappropriate Key District Office:

NORTHEAST REGION EP/EO Division Review Staff

Internal Revenue Service

10 Metro Tech Center

625 Fulton Street

Brooklyn, NY 11201

Office (718) 488-2372

FAX (718) 488-2405
SOUTHEAST REGION EP/EO Division Technical Branch

Internal Revenue Service

Room 1520

P.O. Box 13163

Baltimore, MD 21203

Office (410) 962-3499

FAX (410) 962-0882
MIDSTATES REGION EP/EO Division Branch Office

Internal Revenue Service

230 S. Dearborn

Chicago, IL 60604

Office (312) 886-4700
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FAX (312) 886-3275
WESTERN EP/EO Division
Internal Revenue Service
Attention: EP Walk-in CAP Coordinator
McCaslin Industrial Park
2 Cupania Circle
Monterey Park, CA 91755-7431
Office (213) 725-1852
FAX (213) 725-7065

.13 Maintenance of copies of submis-  (2) The fee for a plan with assets of .04 SVP fee.The SVP compliance fee
sions. Plan sponsors and their representat least $500,000, and no more than 1,008 $350.
tives should maintain copies of all correplan participants, is $1,250. .05 Walk-in CAP compliance correc-
spondence submitted to the Service with (3) The fee for a plan with moretion fee (1) Compliance correction fee
respect to their VCR and Walk-in CAP rethan 1,000 plan participants but less thachart. The compliance correction fee for a

quests. 10,000 plan participants is $5,000. Walk-in CAP application is determined in
(4) The fee for a plan with 10,000 oraccordance with the chart below. The
SECTION 13. FEES more plan participants is $10,000. chart contains a graduated range of fees

- .03 Establishing number of plan par-based on the size of the plan (with the
01 Rev.. Proc. 98__8 modified.he ticipants. The compliance fee is calcu-number of participants determined as pro-
VCR compliance fee is processed undggie by the plan sponsor using the numvded in section 13.03). Each range in-
the user fee program described in ReYors from the most recently filed Formcludes a minimum amount, a maximum
Proc. 98-8, 1998-1 L.R.B. 225, as modis50q series to establish the fee. Thusmount, and a presumptive amount. In
fied by this revenue procedure. with respect to the 1997 Form 5500, theach case, the minimum amount is the ap-
.02 VCR fee. Unless SVP is applica- pjan sponsor would use the numbeplicable VCR fee in section 13.02. It is
ble, the VCR compliance fee depends oshown on line 7(f) (or the equivalent lineexpected that in most instances the com-
the assets of the plan and the number gh the Form 5500 C/R or EZ) to establisipliance correction fee imposed will be at
plan participants. the number of plan participants and wouldr near the presumptive amount in each
(1) The fee for a plan with assets ofise line 31(f) (or the equivalent line orrange; however, the fee may be a higher or
less than $500,000, and no more thathe Form 5500 C/R or EZ) to establish théower amount within the range, depending

1,000 plan participants, is $500. amount of plan assets. on the factors in paragraph (2) below.

WALK-IN CAP COMPLIANCE CORRECTION FEES

# of participants Fee range Presumptive Amount

10 or fewer VCR fee* to $4,000 $2,000

11 to 50 VCR fee* to $8,000 $4,000

51 to 100 VCR fee* to $12,000 $6,000

101 to 300 VCR fee* to $16,000 $8,000

301 to 1000 VCR fee* to $30,000 $15,000

over 1,000 VCR fee* to $70,000 $35,000

* ltems marked by asterisk refer to the VCR compliance fee that would apply under section 13.02 if the
plan had been submitted under the VCR program.

(2) Factors considered Considera- over which the violation occurred (for ex-creased to 40 percent of the Maximum
tion of whether the compliance correctiorample, the time that has elapsed since tfRkayment Amount, and (b) no presumptive
fee should be equal to, greater than, @nd of the applicable remedial amendamount applies.
less than the presumptive amount will dement period under § 401(b) for a Plan
pend on factors relating to the nature, ex@ocument Failure), and (d) whether th&ART VI. CORRECTION ON AUDIT
tent, and severity of the failure. Thes@lan has a Favorable Letter. (AUDIT CAP)
factors include: (a) whether the failureisa  (3) Egregious failures.In cases in- secTION 14. DESCRIPTION OF
failure to satisfy the requirements ofvolving failures that are egregious (as dex pT cap
§ 401(a)(4), § 401(a)(26), or § 410(b), (bycribed in section 4.06), (a) the maximum
whether the plan has both Operational antbmpliance correction fee applicable to .01 Audit CAP requirements.in the
Plan Document Failures, (c) the periodhe plan under the chart in 13.05(1) is inevent the Service identifies a Qualifica-
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tion Failure (other than a failure that is nobther provisions of IRM 7(10)54, relating (2) On December 23, 1996, the Ser-
treated as resulting in disqualification oimostly to matters of internal procedureyice replaced APRS with APRSC, an ad-
the plan under APRSC, VCR, or Walk-inremain unchanged. ministrative policy that broadened the
CAP) upon an Employee Plans or Exempt scope of APRS in three significant ways:
Organizations examination of a QualifieoSECTION 15. AUDIT CAP SANCTION (a) it expanded the original criteria for eli-
Pla.n,'the rgquirements of this §ecti9n are 51 petermination of sanctionThe 9ibility, (b) it established a self-correction
satisfied with respect to the failure if the rocedure whereby plan sponsors may

| he fail sanction under Audit CAP is a negotiate(ﬁ’ heir bl for O ional Eail
plan sponsor corrects the ailure, pays ercentage of the Maximum Paymen‘f'orrECtt eir plans for Operational Fail-
sanction in accordance with sectio

: : - ithin a specified time period, and
- . .~ Amount. Sanctions will not be excesswire_S wi : '
14.02, satlsf|9s any additional requirez 4 \will bear a reasonable relationship t c) it extended relief to § 403(b) plans.

ments of section 14.03, and enters into

. ) ) fhe nature, extent, and severity of the fail- (3). Announcemgnt 97_121. extendgd
closing agreement with the Service. ures the period for correcting Operational Fail-

.02 Payment of sanctionUnder Audit . ures under Part IV of APRSC from the
: . .02 Factors consideredThe amount of . :
CAP, the plan sponsor is subject to a sang- . . ._end of the first plan year following the
: : : . e sanction will depend on factors relatin : . . :
ion determined in accordance with sec: ) an year in which the Operational Failure
tion det d d th to the nature, extent, and severity of th ! hich the O t | Fai
¥ ' y occurred, to the end of the second plan

tion 15. “Payment of the sanction 9Nt ilures, including the extent to which cor-
ally will be required at the time the ' 9 ear following the plan year in which the

. e rection had progressed before the examiné— . .
closing agreement is signed. tion was initiated. Other factors relating to perational Failure occurred.
.03 Additional requirements.Depend- he nature. ext r;t nd severity of th % " .02 VCR program.(1) On November
ing on the nature of the failure, the Servicg e nature, extent, and severity of the fail

include- (1) th b dt 6, 1992, the Service established the VCR
will discuss the appropriateness of thg'es Include- (1) the number and type g rogram as a temporary, experimental
plan’s existing administrative procedure

Semployees affect_ed by the failure, (2) th rogram ending on December 31, 1993.
with the plan sponsor. Where existing a number of nonhighly compensated emg n September 20, 1993, Rev. Proc.
ministrative procedures are inadequate fﬁjoyees who would be adversely aﬁ(.af:te 3-36, 1993-2 C.B. 474, extended the ex-
operating the plan in conformance with th the plan was npt tr_eated. as qual'f'_edpiration date of the VCR program to De-
qualification requirements of the Code, thé3) Whether the failure is a failure to satISfycember 31, 1994, and added SVP, a sim-
closing agreement may be conditioned® requirements of § 401(a)(4), 8 401(@)ifieq correction procedure for certain
upon the implementation of stated proce26): or 8 410(b), (4) whether the plan hagqie fajiures.
dures. In addition, the plan sponsor ma§joth Operational and Plan Document Fail- 5y on September 26, 1994, Rev.
be required to obtain a Favorable Lettef™eS: (5) the period over which the failurgsroc 9462, 1994-2 C.B. 778, extended
before the closing agreement is signed uccurred (for example, the time that hag,e \ycR program indefinitely and pro-
less the Service determines that it is unneglapsed since the end of the applicable rgiyeq that the VCR program would con-
essary based on the facts and circunf?edial amendment period under 8 401(Rlne to be administered in the Headquar-
stances (for example, because the pldfr @ Plan Document Failure), (6) the reagrs oOffice. In addition, Rev. Proc. 94-62
already has a Favorable Letter and no si§on for the failure (for example, data errorgypanded the types of failures that could
nificant amendments are adopted). If a Fg4Ch as errors in transcription of data, thge corrected under SVP, modified the
vorable Letter is required, the plan sponsdfansposition of numbers, or minor arithy/CR eligibility standards, and made other
would be required to pay the applicabldnetic errors), and (7) whether the plan iggministrative and technical changes.
user fee for obtaining the letter. the subject of a Favorable Letter. (3) On April 15, 1996, Rev. Proc.
.04 Failure to reach resolutionIf the 96-29, 1996-1 C.B. 693, modified Rev.

. PART VIl. CHRONOLOGY, EFFECT o
Service and the plan sponsor cannot rea OTHER DOCUMENTS, AND Proc. 94-62 to change the eligibility stan-

an agreement with respect to the correc= dards of the VCR program relating to

tion of the failure(s) or the amount of the(fEFFECTIVE DATE whether or not a plan is Under Examina-

sanction, the plan will be disqualified.  SECTION 16. CHRONOLOGY tion and whether a plan is considered to
.05 Effect of closing agreementA have a favorable letter.

closing agreement constitutes an agree--01 APRSC. (1) On March 26, 1991, 03 Walk-in CAP. (1) The Service es-
ment between the Service and the plaifie Service established the Administrativeablished the Walk-in CAP program under
sponsor that is binding with respect to th€olicy Regarding Sanctions (APRS)Rev. Proc. 94-16, 1994-1 C.B. 455, in re-
tax matters identified therein for the periunder which, at the discretion of the apsponse to requests by sponsors of plans
ods specified. plicable Key District Office, certain that were not eligible for the VCR pro-

.06 Other procedural rules.The pro- minor Operational Failures of the qualifi-gram, but were not under Employee Plans
cedural rules for Audit CAP are set forthcation requirements for pension, profitexamination, to be given an opportunity,
in chapter 11 of Internal Revenue Manuagharing and stock bonus plans could bsimilar to the VCR program, to voluntar-
(“IRM”) 7(10)54. This revenue proce-treated as not resulting in either plan disty correct their plan failures. Rev. Proc.
dure modifies and replaces the portions afualification or the related adverse ta®4-16 enabled sponsors of plans with Plan
IRM 7(10)54 that relate to eligibility (sec-consequences. To be eligible for relieDocument or certain Operational Failures
tion 4.2 and section 4.3.1) and sanctionsnder APRS, Operational Failures had tto correct failures in their plans and pay a
(section 4.3.3) under Audit CAP. Thesatisfy six narrowly drawn criteria. limited monetary sanction.
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(2) On April 15, 1996, Rev. Proc.reviewed and approved by the Office ofaxpayer assistance telephone service be-
96-29 modified Rev. Proc. 94-16 toManagement and Budget in accordandsveen 1:30 and 3:30 p.m., Eastern Time,
change the definition of when a plan is inwith the Paperwork Reduction Act (44Monday through Thursday at (202) 622-
eligible for Walk-in CAP because the planU.S.C. 3507) under control numbe6074/6075. (These telephone numbers
is under an Employee Plans or Exempt545-1598. are not toll-free numbers). Ms. Kahn may
Organizations examination. An agency may not conduct or sponsohe reached at (202) 622-6214 (also not a

.04 Audit CAP.Audit CAP, established and a person is not required to respond ttgll-free number). For specific informa-
as a pilot program in 1990, permitted & collection of information unless the coltion regarding Walk-in CAP and APRSC,
sponsor of a Qualified Plan to avoid distection of information displays a validyou may call Carlton Watkins, also at

qualification of its plan by entering into acontrol number. (202) 622-6214.
closing agreement with the Service condi- The collection of information in this
tioned upon correction of plan failure(Syevenue procedure is in sections 4.05, APPENDIX A

discovered upon an Employee Plans @ 02(4)(c), 10.01, 10.02, 10.05-10.09,
Exempt Organizations examination andg 12 10.16, 11.01-11.03, 12.01-12.04, OPERATIONAL FAILURES AND
the payment of a monetary sanctionang 12.06-12.13, and Appendix B. This CORRECTIONS UNDER SVP
Audit CAP was expanded and made pefnformation is required to enable the Of-

manent in 1991. fice of Assistant Commissioner (Em-, 01 General rule. This appendix sets

SECTION 17. EFFECT ON OTHER ployee Plans and Exempt Organizationsr rgh Ogti/r?)tlpnal Fallléres and _(;grrectltqns

DOCUMENTS of the Internal Revenue Service to makg" 1e2r : |r;] accort;mce tvr\:ld dsec '%nd
determinations regarding the issuance of "~ N €ach case, the method gescribe

.01 Revenue procedures modified andarious types of closing agreements angprrects the Operational Failure identified

superseded.Rev. Procs. 94-16, 94-62,compliance statements. This informal” the headings below. Corrective alloca-

and 96-29 are modified and supersedggn will be used to issue closing agreeit-'nonsS er:g gf:;'gﬁ;?;iii?;lgnr; ﬂ?nCtaec?:r(?r_-
by this revenue procedure. ~ ments and compliance statements tgzgnce with section 6 012(3)(a)
.02 Revenue procedure 98-8 modifiedy||ow individual plans to continue to ' '

Rev. Proc. 98-8 is modified as provideghaintain their tax qualified status. As a}mfri ;all_l;]r:;o pggﬁg;:{f;g\g:jg TleGn;:‘nt-he
in section 13. result, favorable tax treatment of the p-heavy

{03 APRSC modifiedAPRSC is modi- penefits of the eligible employees is re_Code to non-key employeet a defined

fied and restated in this revenue procedurgyineq. The likely respondents are ingicontribution plan, the permitted correction
'04.AUd't CAP mOd'f',EdAUd't, CAP 'S" viduals, state or local governments, busf—nethOd Is to properly contrlbut_e gnd allo-
modified and restated, in part, in this reve oo o) other for-profit institutions cate the required top-heavy minimums to

enue procedure. nonprofit institutions, and small busi—the plan in the manner provided for in the
nesses or organizations plan on behalf of the non-key employees

SECTION 18, EFFECTIVE DATE The estimated total z;mnual reportin aqd any other emponee; required to re-
To provide a full opportunity for public : : eive top-heavy allocations under the
and/or recordkeeping burden is 43,00 lan). In a defined benefit plan, the mini-

comment and for the Service to considgtq s . > i
comments, this revenue procedure is 98N The estimated annual burden per r mum required benefit must be accrued in

erally effective September 1, 1998; how: - %he manner provided in the plan.
spondent/recordkeeper varies from .5 to 03 Failure to satisfy the ADP test set

ever, plan sponsors are permitted, at thec’Lr2.5 hours, depending on individual cir

i isi i - ! . farth in § 401(k)(3), the ACP test set forth
option, to agply the proxsmMns OLtg'Slng cumstances, with an estimated average I(}r§ 4{81§(m)(2() )(()r)theemultipleeiszete;)trof
en;e pr.(?'ce”ure OP ora erl aren 9, 821.5 hours. The estimated number of re§— 401(m)(9) 'I,'he permitted correction
~>peciiically, uniess a plan sponsor aps’pondents and/or recordkeepers is 2,000 S e .
plies the provisions of this revenue proce- method is to make qualified nonelective

dure earlier, this revenue procedure is ef- The estimated frequency of responses, niyipytions (QNCs) (as defined in

fective: 'S OCCiS'O”a"y' e relat 10o8 1401()-1(g)(13)) on behalf of the
CAP, for applications submitted on or, thei tent b tse_xtent necessary to raise the actual defer-
after September 1, 1998; 'ong as their contents may become mateg percentage or actual contribution per-

(2) with respect to Audit CAP, for ial in the administration of any Intemalcentage of the nonhighly compensated

examinations begun on or after Septenﬁr?venue law. Generally tax returns angmployees to the percentage needed to

ber 1, 1998; and tax return information are confidential, as)a55 the test or tests. The contributions
(3) with respect to APRSC, for fail- "éauired by 26 U.S.C. 6103. must be made on behalf of all eligible

ures for which correction is not completeyp AFTING INFORMATION nonhighly co_mpensated employees (to the

before January 1, 1999. extent permitted under § 415) and must

The principal author of this revenueeither be the same flat dollar amount or
SECTION 19. PAPERWORK procedure is Joyce Kahn of the Employethe same percentage of compensation.
REDUCTION ACT Plans Division. For further information QNCs contributed to satisfy the ADP test
The collection of information con- concerning this revenue procedure, pleaseeed not be matched. Employees who
tained in this revenue procedure has be@ontact the Employee Plans Division’svould have been eligible for a matching
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contribution had they made elective conplan may not be treated as two separatkiced to take into account prior distribu-
tributions must be counted as eligible emplans, one covering otherwise excludablgons to the participant. Thus, for exam-
ployees for the ACP test, and the plaemployees and the other covering all othgile, if in accordance with the automatic
must satisfy the ACP test. Under thiemployees (as permitted in § 1.410(b)gualified joint and survivor annuity op-
SVP correction method, a plan may not b&(b)(3)) in order to reduce the number ofion under a plan, a married participant
treated as two separate plans, one coveamployees eligible to receive QNCs. Likewho retired would have received a quali-
ing otherwise excludable employees anwise, restructuring the plan into compofied joint and survivor annuity of $600
the other covering all other employees (agent plans under § 1.401(k)—1(h)(3)(iii) isper month payable for life with $300 per
permitted in § 1.410(b)-6(b)(3)) in ordemot permitted in order to reduce the nummonth payable to the spouse upon the par-
to reduce the number of employees eligiber of employees eligible to receive QNCdicipant’s death but instead received a sin-
ble to receive QNCs. Likewise, under .06 Failure to timely pay the minimumgle-sum distribution equal to the actuarial
this SVP correction method, the plan maglistribution required under § 401(a)(9n  present value of the participant’s accrued
not be restructured into component plang defined contribution plan, the permittedenefit under the plan, then the $600
(as permitted in § 1.401(k)—1(h)(3)(iii) correction method is to distribute the remonthly annuity payable during the par-
for plan years before January 1, 1992) iguired minimum distributions. Theticipant's lifetime may be actuarially re-
order to reduce the number of employeegmount to be distributed for each year iduced to take the single-sum distribution
eligible to receive QNCs. which the failure occurred should be deteiinto account. However, the spouse must
.04 FEailure to distribute elective defer- mined by dividing the adjusted accounbe entitled to receive an annuity of $300
rals in excess of the § 402(g) limit (in conbalance on the applicable valuation date iyer month payable for life beginning at
travention of § 401(a)(30))The permit- the applicable divisor. For this purposethe participant’s death.
ted correction method is to distribute th@djusted account balance means the actual.08 Failure to satisfy the § 415(c) lim-
excess deferral to the employee and to r@ccount balance, determined in accordands in a defined contribution planThe
port the amount as taxable in the year ofith 8 1.401(a)(9)-1 Q&A F-5 of the pro- permitted correction for failure to limit
deferral and the year distributed. In acPosed regulations, reduced by the amouatnual additions (other than elective de-
cordance with § 1.402(g)-1(e)(1)(ii), aof the total missed minimum distributionsferrals and employee contributions) allo-
distribution to a highly compensated emfor prior years. In a defined benefit plancated to participants in a defined contribu-
ployee is included in the ADP test; a disthe permitted correction method is to distion plan as required in § 415(c) (even if
tribution to a nonhighly compensated emtribute the required minimum distributions the excess did not result from the alloca-
ployee is not included in the ADP test.  plus an interest payment representing titeon of forfeitures or from a reasonable
.05 Exclusion of an eligible employeeloss of use of such amounts. error in estimating compensation) is to
from all contributions or accruals under .07 Failure to obtain participant place the excess annual additions into an
the plan for one or more plan year§he and/or spousal consent for a distributionunallocated account, similar to the sus-
permitted correction method is to make &ubject to the participant and spousapense account described in § 1.415-6(b)-
contribution to the plan on behalf of theconsent rules under 88 401(a)(11)(6)(iii), to be used as an employer contri-
employees excluded from a defined contr411(a)(11) and 417.The permitted cor- bution in the succeeding year(s). While
bution plan or to provide benefit accrualgection method is to give each affecteduch amounts remain in the unallocated
for the employees excluded from a definegarticipant a choice between providing inaccount, the employer is not permitted to
benefit plan. If the employee should havéormed consent for the distribution actumake additional contributions to the plan.
been eligible to make an elective contribually made or receiving a qualified jointThe permitted SVP correction for failure
tion under a cash or deferred arrangemerand survivor annuity. In order to use thigo limit annual additions that are elective
the employer must make a QNC to the plaiVP correction method, the plan sponsateferrals or employee contributions (even
on behalf of the employee that is equal towust have contacted each affected partidgi-the excess did not result from a reason-
the actual deferral percentage for the enpant and spouse (to whom the participarmtble error in determining the amount of
ployee’s group (either highly compensatetvas married at the annuity starting datedlective deferrals or employee contribu-
or nonhighly compensated). If the emand received responses from each such itiens that could be made with respect to
ployee should have been eligible to makdividual before requesting consideratioran individual under the § 415 limits) is to
employee contributions or for matchingunder SVP. In the event that participandistribute the elective deferrals or em-
contributions (on either elective contribu-and/or spousal consent is required bytloyee contributions using a method simi-
tions or employee contributions), the emeannot be obtained, the participant muséar to that described under § 1.415-6(b)-
ployer must make a QNC to the plan omeceive a qualified joint and survivor an{6)(iv). Elective deferrals and employee
behalf of the employee that is equal to theuity based on the monthly amount thatontributions that are matched may be re-
actual contribution percentage for the emwould have been provided under the platurned, provided that the matching contri-
ployee’s group (either highly compensatedt his or her retirement date. This annuitputions relating to such contributions are
or nonhighly compensated). Contributingnay be actuarially reduced to take intdorfeited (which will also reduce excess
the actual deferral or contribution percentaccount distributions already received bynnual additions for the affected individu-
age for such employees eliminates théhe participant. However, the portion ofals). The forfeited matching contributions
need to rerun the ADP or ACP test to acthe qualified joint and survivor annuityare to be placed into an unallocated ac-
count for the previously excluded employpayable to the spouse upon the death obunt to be used as an employer contribu-
ees. Under this SVP correction method, the participant may not be actuarially retion in succeeding periods.
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APPENDIX B

VCR/SVP/WALK-IN CAP CHECKLIST
IS YOUR SUBMISSION COMPLETE?

INSTRUCTIONS

The Service will be able to respond more quickly to your VCR, SVP, or Walk-in CAP request if it is carefully prepared and
complete. To ensure that your request is in order, use this checklist. Answer each question in the checklist by insesting yes

N/A, if appropriate, in the blank next to the iteBign and date the checklist (as taxpayeor authorized representative) and
place it on top of yourrequest.

You must submit a completed copy of this checklist with your request. If a completed checklist is not submitted withgstur requ
substantive consideration of your submission will be deferred until a completed checklist is received.

TAXPAYER’S NAME

TAXPAYER'’S I.D. NO.

PLAN NAME & NO.

ATTORNEY/P.O.A.

The following items relate to all submissions:

1. Have you included a complete description of the failure(s) and the years in which the failure(s) occurred (incluc
the years for which the statutory period has expird8ge section 12.03(1) of Rev. Proc. 98—2@{greafter, all section
references are to Rev. Proc. 98-22.)

2. Have you included an explanation of how and why the failure(s) arose, including a description of the administra
procedures for the plan in effect at the time the failure(s) occul®@e@ section 12.03(2) and (3).)

3. Have you included a detailed description of the method for correcting the failure(s) identified in your submissi
This description must include, for example, the number of employees affected and the expected cost of correction (
of which may be approximated if the exact number cannot be determined at the time of the request), the years invo
and calculations or assumptions the plan sponsor used to determine the amounts needed for correction. In lieu of
viding correction calculations with respect to each employee affected by a failure, you may submit calculations with
spect to a representative sample of affected employees. However, the representative sample calculations must be
cient to demonstrate each aspect of the correction method proposed. Note that each step of the correction methoc
be described in narrative forifsee section 12.03(4).)

4. Have you described the earnings or interest methodology (indicating computation period and basis for determ
earnings or interest rates) that will be used to calculate earnings or interest on any corrective contributions or distr
tions? (As a general rule, the interest rate (or rates) earned by the plan during the applicable period(s) should be us
determining the earnings for corrective contributions or distributiof®eg section 12.03(5).)

If you inserted “N/A” for item 4, enter explanation:

5. Have you submitted specific calculations for each affected employee or a representative sample of affected em
ees?(See section 12.03(6).)

6. Have you described the method that will be used to locate and notify former employees or, if there are no formel
ployees affected by the failure(s), provided an affirmative statement to that €fea3ection 12.03(7).)
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7. Have you provided a description of the administrative measures that have been or will be implemented to ensure that
the same failure(s) do not recu3ee section 12.03(8).)

8. Have you included a statement that, to the best of the plan sponsor’s knowledge, the plan is not currantly under
Employee Plans examinatior{®ee section 12.03(8).)

9. Have you included a statement that, to the best of the plan sponsor’s knowledge, the plan sponsor is not under an Ex
empt Organizations examinatio(®ee section 12.03(8).)

10. If the plan is currently being considered in a determination letter application on a Form 5310, have you included a
statement to that effect(Bee section 12.03(10).)

11. Have you included a copy of the portions of the plan document (and adoption agreement, if applicable) relevant to
the failure(s) and method(s) of correctiofffee section 12.04(2).)

12. Have you included a copy of the plan’s most recent Favorable Letter and/or the required applicable document(s)?
(See section 12.04(3).)

13. Have you included the appropriate voluntary compliance$se?section 12.05.)

14. Have you included the original signature of the sponsor or the sponsor’s represéBetiseetion 12.06.)

15. Have you included a Power of Attorney (Form 2848)? Note: (representation under the VCR/SVP and Walk-in CAP
is limited to attorneys, certified public accountants, enrolled agents, and enrolled actuaries; unenrolled return preparers

are not eligible to act as representatives under the VCR prog(8es.section 12.07.)

16. Have you included a Penalty of Perjury Statement signed (original signature only) and dated by the plan sponsor?
(See section 12.08.)

17. Have you designated your submission as a VCR, SVP, or Walk-in CAP submission, as app{Bpdeatetion
12.10.)

The following items relate only to submissions under VCR (including SVP):

18. Have you included a copy of the first page, the page containing employee census information (currently line 7f of
the 1997 Form 5500), and the information relating to plan assets (currently line 31f of the 1997 Form 5500) of the most
recently filed Form 5500 series return? Note: If a Form 5500 is not applicable, insert N/A and furnish the name of the
plan, and the census information required of Form 5500 series fif&s. section 12.04(1).)

19. Have you proposed a time period of correction that is limited to 150 days from the date the compliance statement is
issued?(See section 12.14.)

The following items relate only to submissions under SVP:
20. Have you included a statement identifying your request as an SVP r¢§eest@ction 12.03(11).)
21. Are each of the failures you have identified eligible for correction under (S¢BAppendix A.)

22. Have you identified no more than two SVP failures? (If more than two failures were identified, SVP is not avail-
able, but you may make a submission under VC&eE section 10.12(3).)

23. Have you proposed to correct the failure(s) identified in your request using the permitted correction method(s) set
forth in Appendix A?(See Appendix A.)

The following item relates only to submissions under Walk-in CAP:

24. Have you included a copy of the most recently filed Form $566%ection 12.04(1).)
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25. Have you submitted an application for a determination lez%ection 11.01(4).)

Signature Date

Title or Authority

Typed or printed name of person signing checklist
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Part IV. Items of General Interest

Notice of Proposed Rulemaking  SUPPLEMENTARY INFORMATION Estimated total annual reporting bur-
den: 4,000 hours.
Estimated average annual burden hours
n- per respondent: 0.2 hours.
k. Estimated number of respondents:

Paperwork Reduction Act
Election Not to Apply Look-Back

Method in De Minimis Cases The collection of information co

tained in this notice of proposed rulemal

ing has been submitted to the Office 0?0’00_0'
REG-120200-97 Management and Budget for review in ac- Estimated frequency of responses: Once.
AGENCY: Internal Revenue Servicecordance with the Paperwork Reduction AN @9€ncy may not conduct or sponsor,
(IRS), Treasury. Act of 1995 (44 U.S.C. 3507(d)). Com_and a person is not required to respond to,

ments on the collection of information® collection of information unless the col-

ACTION: Notice of proposed rulemakingshould be sent to th@ffice of Manage- '€ction of information displays a valid
by cross-reference to temporary regulament and BudgetAttn: Desk Officer for OMB control number.

tions. the Department of the Treasury, Office of. Boofk_s ;)r records relatlgg toa co(ljlec-
Information and Regulatory Affairs, tion of information must be retained as

. g P 1y 9 S[helnternal Revenue ServiceAttn: IRS lal in the administration of any Interna
under section 460 relating to the IOOk'Reports Clearance Officer. T-EP. Washt€Venue law. Generally, tax returns and
back method. The temporary regulations ton. DC 20224 Commer'lts.on ,the coltx return information are confidential, as

. . n
provide rules for electing not to apply thqlegtion of information should be receivec{eqUired by 26 U.S.C. 6103.

look-back method to long-term contract%y March 16, 1998. Comments are SPeCiiBackground

in minimi . The temporary regu- .
de scases. The temporary egu|caIIy requested concerning:

lations reflect changes to the law made by \ynoer the proposed collection of in-  Temporary regulations in T.D. 8756
the Taxpayer Relief Act of 1997 and afy, . ation is necessary for the proper pelamend the Regulations on Income Taxes
fect electing manufacturers and CONStIUG, nance of the functions of theternal (26 CFR part 1) relating to section 460.
tion contractors whose long-term congeenye Serviceincluding whether the The text of those temporary regulations
tracts otherwise are subject to thetomation will have practical utilty; ~ also serves as the text of these proposed
look-back method. The text of those tem- The accuracy of the estimated burder.egu]ations_ The preamb|e to the tempo_
porary regulations also serves as the texksqciated with the proposed collection dRry regulations explains the regulations.
of these proposed regulations. information (see below);

DATES: Written comments and requests HOW the quality, utility, and clarity of
for a public hearing must be received b€ information to be collected may be en- |t has been determined that this notice

April 13, 1998. anced; _ _ of proposed rulemaking is not a signifi-
How the burden of complying with thecant regulatory action as defined in EO
ADDRESSES: Send submissions toproposed collection of information may12866. Therefore, a regulatory assess-
CC:DOM:CORP:R (REG-120200-97),be minimized, including through the ap-ment is not required. It is hereby certified
room 5228, Internal Revenue Serviceplication of automated collection tech-that the collection of information in these
POB 7604, Ben Franklin Station, Washhiques or other forms of information techregulations will not have a significant
ington, DC 20044. In the alternative, subnology; and economic impact on a substantial number
missions may be hand delivered between Estimates of capital or start-up cost®f small entities. This certification is
the hours of 8 a.m. and 5 p.m. to&nd costs of operation, maintenance, arshsed on the fact that the time required to
CC:DOM:CORP:R (REG-120200-97),purchase of services to provide informaprepare and file an election statement is
Courier's Desk, Internal Revenue Sertion. minimal and will not have a significant
vice, 1111 Constitution Avenue, NWw, The collection of information in this impact on those small entities that choose
Washington, DC, or sent electronicallyProposed regulation is in §1.460-6(j)to make the election. In addition, the elec-
via the Internet by selecting the “TaxThis information is required to notify thetion need only be made once by a tax-
Regs” option on the IRS Home Page, dg0@mmissioner of taxpayers’ electionspayer. Therefore, a Regulatory Flexibility
by submitting comments directly to theunder section 460(b)(6). This informationAnalysis under the Regulatory Flexibility
IRS Internet site at http:/Aww.irs.ustreasWill be used to determine whether taxpayAct (5 U.S.C. chapter 6) is not required.
gov/prod/taxregs/comments.html. ers have properly elected under sectioRursuant to section 7805(f) of the Internal
460(b)(6). This collection of information Revenue Code, this notice of proposed
FOR FURTHER INFORMATION CON- is required for a taxpayer to elect not teulemaking will be submitted to the Chief
TACT: John M.Aramburu or Leo F. apply the look-back method to long-ternCounsel for Advocacy of the Small Busi-
Nolan Il at (202) 622-4960 (not a toll-freecontracts inde minimiscases. The likely ness Administration for comment on its
number). respondents are for-profit entities. impact on small business.

Special Analyses
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Comments and Requests for a Public as amicus curiae iGeissal v. Moore . under any other group health plan .3 . .”
hearing Medical Corp.,114 F.3d 1458 (8th Cir. Thus, under the proposed regulations,
r1997),<:ert. granted,66 U.S.L.W. 3490 group health plans would not be pre-
U.S. Jan. 23, 1998) (No. 97-689). In aceluded from terminating a qualified bene-
tion will be given to any electronic or ~ordance with the recommendation oficiary’s COBRA go_ntinuation coverage
itten comments (a signed original anq‘{_reasury anql fche Internal Revenue Se_t}ue to the beneficiary’s other coverage
W'nht 8 i0s) that 9 b 'ttgd imelvice: the Solicitor General takes a posimerely because the beneficiary obtained
teolgthe( I??gop,gﬁf)cogma;ﬁt:uwmlbg a\'/r;]ii¥ion in the brief that is contrary to a provi-the other coverage before the date of
. sion in proposed Treasury Regulationslecting COBRA continuation coverage.

able for public inspection and copying. Arelating to the group health continuation A number of cases brought by qualified

public hgarmg_ may be scheduled .If re_coverage requirements under the Consolbeneficiaries under title | of ERISA have
quested in writing by a person that timely . o .
: : .‘dated Omnibus Budget Reconciliatiorfocused on this issue. The Tenth and Sev-
submits written comments. If a public 3 N o
f ; ct of 1985, as amended (“COBRA?). enth Circuits have held that group health
hearing is scheduled, notice of the dat hi ides f ol i king COBRA
time, and place of the hearing will be pub- is aqnouncement provides for cont|.np ans cannot cease making cov-
ued reliance, for purposes of the exciserage available due to other coverage that

lished in the~ederal Register. .
g tax under section 4980B of the Internabegan before the date of the election for

Before these proposed regulations al
adopted as final regulations, consider

Draft Information Revenue Code, on the position taken i@OBRA coverag@. The brief being filed
. the proposed regulations pending thas amicus curiae in Geissal supports this
The principal author of these prOpose%upreme Court’s decision (Beissal. view. The Fifth and Eleventh Circuits,

regulations is Leo F. Nolan IlI, Office of
Assistant Chief Counsel (Income Tax an8ACKGROUND

Accounting). However, other personnel As noted above. proposed Treasur
Upon th f certai t : : prop Sury
from the IRS and Treasury Department ~PON fh€ occulrence of certain even Eegulatlon 1.162-26 took the position

and the Eighth Circuit in Geissal, have
adopted a contrary viefv.

i~ ; i such as a termination of employmen
participated in their development. ( ploy at a group health plan may cease mak-

other than for gross misconduct) tha . . .
. S ing COBRA continuation coverage avail-
would otherwise cause certain individuals

Proposed Amendments to the Regulations lose coverage under a group health pl %Zlneelfi%i:rq’ga;frl]ee? breonueflcr:::gt: ch:(ce)vtgr;h?e
subject to the COBRA continuation cov- y group 9

erage requirements. the plan must offer even if the other coverage began before
ge requ > the p! tt(l?1e date of the election for COBRA cover-
those individuals (defined in the statute a

PART 1—INCOME TAXES “qualified beneficiaries”) the right to elect.gge' After further consideration of the

. . issue, however, Treasury and the Internal
continuation coverage. Among the date y

ity citati Revenue Service now believe that the bet-
Paragraph 1. The authorlty citation forOn which a group health plan may stop
part 1 continues to read in part as follow

Authority: 26 U.S.C. 7805 *** %‘halflng C_OBRA‘: Contmuat'?” Coverag? 3The proppsed regulations were published in the

: : available is the “date on which the qualirederal Registeon June 15, 1987 (52 F.R. 22716)

Par. 2. Section 1.460-6 is amended - . X . PRl '

. . ed beneficiary first becomes, after theinterpreting the COBRA continuation coverage re-
adding paragraph (j) to read as follows:

date of the election. covered under anduirements under section 162(k) of the Code. In
1988, the COBRA continuation coverage provisions

§1.460—6 Look-back Method. other group health plan . . . which doe;

. . . "7 7inthe Code were moved from section 162(k) to sec-
not contain any exclusion or limitationson 49g08.

with respect to any preexisting conditior 4Under the proposed regulations, group health

* * * * *

Accordingly, 26 CFR part 1 is pro-
posed to be amended as follows:

* * * * *

() [The text of proposed paragraph (o such beneficiary . . . .” Sectionplans would also not be precluded from terminating
is the same as the text of §l460—6T(ﬁ9808(f)(2)(8)(lv) of the Cod@. a qualified beneficiary’s QQBRA con.tinuatio.n cov-
published in T.D. 8756. Clause (d) of Q&A—38 of prc)posederage due to the beneficiary’s being entitled to

) >~ Medicare benefits merely because the beneficiary
Treasury Regulation 1.162—-26 providepecame so entitled before the date of electing

that COBRA continuation coverage carCOBRA continuation coverage. See Q&A-38(e) of
cease to be made available on “the fir$rop. Treas. Reg. 1.162-26. Moreover, under the

. proposed regulations, group health plans would not
date after the date of the election lJpobe required to make COBRA continuation coverage

(Filed by the Office of the Federal Register orwhich the qualified beneficiary is coverecayajiable at all to someone who, on the day before
January 12, 1998, 8:45 am., and published in the the qualifying event, was already entitled to
issue of the Federal Register for January 13, 1998, Medicare benefits. See Q&A-15(b)(2) of prop.
63 FR.1932) 1COBRA added group health continuation coverTreas. Reg. 1.162—26.

age requirements to the Internal Revenue Code, ti  °Oakley v. City of Longmor90 F.2d 1128 (10th
Employee Retirement Income Security Act of 197<Cir. 1989); Lutheran Hospital of Indiana, Inc. v.

Michael P. Dolan,
Deputy Commissioner of
Internal Revenue.

Amicus Brief in Geissal v. Moore

i (ERISA), and the Public Health Service Act. Business Men’s Assurance Company of Ame§ita,
Medical Corp. 2A group health plan may generally also stofF.3d 1308 (7th Cir. 1995).
making COBRA continuation coverage available or  %Brock v. Primedica, Inc904 F.2d 295 (5th Cir.
Announcement 98-22 the date on which a qualified beneficiary first be-1990); National Companies Health Benefit Plan v.

. . comes, after the date of the election, entitled tSt. Joseph's Hospital of Atlanta, In629 F.2d 1558
The Solicitor General of the Unitedyedicare benefits.Seesection 4980B(f)(2)(B)(iv) (11th Cir. 1991):Geissal v. Moore Medical Corp.,
States is filing, on March 4, 1998, a brieof the Code. 114 F.3d 1458 (8th Cir. 1997).
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ter interpretation of the statute is that ®RAFTING INFORMATION Cliff and Clara Herlache Foundation,

plan is not permitted to cease making o . Inc., Sturgeon Bay, WI

COBRA coverage available merely be- The principal author of this announcejinton County Leadership Institute,

cause of other coverage (or entitlement t§/€"t IS Russ Weinheimer of the Office of - \yjimington, OH

Medicare benefits) that began before thi'€ Associate Chief Counsel (Employegiothe A Child Inc., Indianapolis, IN

date of the election for COBRA coverage enefits and Exempt Organizations). Fogjoyerport Main Street Revitalization
further information regardlr!g th.|s an- - committee, Inc., Cloverport, KY

RELIANCE ON PROPOSED nouncement contact Mr. Weinheimer ag_operative Services Inc., Gainesville,

REGULATIONS (202) 622-4695 (not a toll-free call). FL

Committee To Save Susquehannas Lad
_ Q&A-6 of proposed Treasury Regula- Liberty Inc. Harrisburg(; PA ’
tion 1.162-26 provides that, for the periogtgndations Status of Certain Common Sense Solutions Inc., Elgin, TX

Conn Theads, Colmbi,SC
. . . _ Communicative Device Benevolent

good faith with a reasonable interpreta?Nnouncement 98-23 Fund. Mentor. OH

tion of the statutory requirements. Q&A- The following organizations haveComijnities in,SchooIs Kingsville Texas

6 further provides that the Service willfailed to establish or have been unable to Inc., Corpus Christi, TX

consider compliance with the terms of thenaintain their status as public charities OF ommunities Resolved To Encourage Art

proposed regulations to constitute goods operating foundations. Accordingly, That Edifies Inc., Port Lavaca, TX

faith compliance with a reasonable intergrantors and contributors may not, aﬂebesignated Driver Program Inc., Troy,

pretation of the statutory requirements aiis date, rely on previous rulings or des- 5"

they existed when the proposed reguldgnations in the Cumulative List of Orga-pegjgns for Transforming Education,

tions were published (with an exceptiorizations (Publication 78), or on the pre- \inneanolis, MN

for provisions of the statute not addressegHmption arising from the filing of noticespey 5 Firesafety Program, Oak Park, Ml

in the proposed regulations). under section 508(b) of the Code. Thigyeqtg Housing & Human Development

This announcement provides for conlisting doesnotindicate that the organiza- Corp., Hernando, MS

tinued reliance on Q&A-38(d) of pro-tions have lost their status as organizgsey ot Freeze Hockey Club, St. Clair

posed Treasury Regulation 1.162—2@ions described in section 501(c)(3), eligi- gpgres M|

pending a decision by the Supreme Couft€ to receive deductible contributions.  peyqit Mass Community Services Inc.,

in Geissal, with respect to the treatment of Former Public CharitiesThe following — pairoit My

certain qualified beneficiaries. (This anfrganizations (which have been treated 3, ischer Hilfs Club Florida Westkuste

nouncement does not affect private right§'danizations that are not private founda- | paimetio. FL

of action of qualified beneficiaries underions described in section 509(a) of theyoe10smental Resource Corporation,

title | of ERISA.) Specifically, the contin- C;[?:gsgre now classified as private foun- g o enort, LA

ued reliance applies with respect to o Dfyit Inc., Houston, TX

qualified beneficiary who, after the dateCh”Stlan Care Network, Jackson, MI ngetes Foundation of Collier County
Inc., Naples, FL

of the election for COBRA continuation Chl\;II?sflsirLr(i:?Zri?S ??(SOCIatIOH Inc.,
Y, Diamon Valley Youth Ranch Inc.,
Hutchinson, KS

coverage, has other group health coverage . ="
that does not contain any exclusion O%I_rflzzwno%gmgger Concepts,

limitation with respect to a preexistingChristian COl’JnseIing Center. Jackson Disability Community Development
condition of the qualified beneficiary. ' ' Corporation, Ypsilanti, Mi
Accordingly, no excise tax under SeCtiOQZhristian Counseling Center of NortheasPisabled Housing Concepts Inc.,
4980B of the Code will be assessed with Arkansas, Jonesboro, AR Columbus, OH

respect to any period before the date Discovery Days Daycare Inc.,

%hristian Discipleship International, Inc.,

the Supreme Court’s decision in Geissal Georgetown, OH Hartington, NE

merely because the plan ceases to proviggristian Extension Ministries Inc., Egyptian Heritage Society, Houston, TX
COBRA continuation coverage to a quali- Hjaleh, FL Festa Italiana Inc., Atlanta, GA

fied beneficiary described in the precedehristian Family Resource Center, Festival at Dunmaglas Inc., Charlevoix,
ing sentence, even if the other group Champaign, IL MI

health coverage took effect on or before Fibromyalgia Association of Houston

. merely because a plan does not make COBRA con- .
the date of the election for COBRA CON-inyation coverage available to an individual who is Inc., Bellaire, TX

tinuation coveragé. entitled to Medicare benefits on the day before £r€at American Air Affair Inc., Bowling
qualifying event affecting the individual, or merely  Green, KY

"This announcement also provides for continuebecause a plan ceases to provide COBRA continugreat Falls Teachers Federal Credit
reliance on Q&A-15(b)(2) and Q&A-38(e) of pro-tion coverage to a qualified beneficiary on the basis Union, Great Falls, MT

posed Treasury Regulation 1.162—26. Accordinghthat the qualified beneficiary is entitled to Medicare . ..
no excise tax under section 4980B of the Code wibenefits, even if the beneficiary became entitled tg':'Wlnnett Panther Association Inc.,

be assessed with respect to any period before tMedicare benefits on or before the date of the elec- Lilburn, GA
date of the Supreme Court's decisionGeissal tion for COBRA continuation coverage. Gym Parents Inc., Lancaster, PA
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Headway Homes of Texas Inc., Garland, Maryland Alternative Resource Center

X for Youth MARMARCY, Oxon Hill,
Healing Forest Conservancy, MD

Washington, DC Maryland Freshwater Foundation Inc.,
Healing Hearts Foundation Inc., Roswell, Baltimore, MD

GA

Health and Wholeness Foundation Inc.,
Charleston, WV

Homeless Benefit Ball Inc., Louisville,

Maryland Native Plant Society Inc.,
Silver Spring, MD

Maryland Womens Basketball Coaches,
Columbia, MD

National Link Incorporated, Durham, NC

Native Gospel Outreach, Cortez, CO

Natrona County 4-H Foundation, Casper,
wy

Natural Bridges Inc., Indianapolis, IN

Nature Studies Center International Inc.,
Ranchos De Toas, NM

Navajo County Genealogical Society,
Winslow, AZ

Navajo Museum and Library Foundation,

New Jersey Chapter American College of
Health Care Administrators, Inc.,
Paterson, NJ

New Jerusalem Day Care Center, Killeen,
X

New Life Network, Bozeman, MT

KY McClain Ministries Inc., Gainesville, FL
Homeless Foundation of America Inc., McCollier Group Home Inc., Canton, OH Window Rock, AZ
Arlington, VA McGrane Self-Esteem Foundation Inc.,
Hondo Youth Basketball Association Inc., Ft. Mitchell, KY
Hondo, TX McPherson Babe Ruth Inc., McPherson,
Hoosier Youth Invitational Games Inc., KS
Indianapolis, IN Meadowoods Education Foundation Inc.
Hope and Development Center Orlando, FL

Incorporated, Beaumont, TX Mishpachat Alizim, Houston, TX

James Sterett Smith Memorial EducationMissing Children of Utah Inc., Ogden,
Foundation Inc., Towanda, PA uT

Janie Butler Alcohol & Drug Prevention Missing Children Society of USA Inc.,
Center Alcohol and Drug Center, St. Rose, LA
Meridian, MS Mission of Help Inc., Ft. Pierce, FL

Japan-American Art and Cultural Mississippi Association of the Deaf
Fellowship LTD., Baltimore, MD Incorporated, Batesville, MS

Jefferson Ark Community Development, Monarch House Group Inc., Colorado
Gary, IN Springs, CO

Kevin Shelley Memorial Childrens
Community Christmas Fund, Clinton, Monmouth County Medical Society,
MD Tinton Falls, NJ

Key Ministries Inc., Tulsa, OK Monroe County Environmental

Keys Childrens Shelter Foundation Inc., Education Advisory Council, Inc., Big
Key Largo, FL Pine Key, FL

New Orleans Volunteers in Court, New
Orleans, LA
New Shreveport Community Housing
Development Organization, Inc.,
Shreveport, LA
New Sober Movement Inc., Ignacio, CO
New Trinity Coalition Inc., Dallas, TX
New Visions Inc., New York, NY
If an organization listed above submits
information that warrants the renewal of its

Monarch Youth Program Inc., Chicago, | classification as a public charity or as a pri-

vate operating foundation, the Internal
Revenue Service will issue a ruling or de-
termination letter with the revised classifi-
cation as to foundation status. Grantors and
contributors may thereafter rely upon such

Keystone Soccer Club, Philadelphia, PA Montana Freedom Home, Anaconda, MTrUIing or determination letter as provided

La Siembra the Sowing, Espanola, NM Montana Poets Society, Three Forks, MT

La Tropa Michoacana Inc., E. Chicago, Mulvane Care & Share, Mulvane, KS

IN Muncie Alliance for the Prevention of
Labor Council Community Services Inc., Substance Abuse, Inc., Muncie, IN

Mobile, AL Murray Rotary Club Foundation, Murray,
Ladies in Motion Corporation, Chicago, uT

IL Museum on the Common, Mt. Pleasant,
Lake Cities Community Band, Southlake, SC

X National Financial Literacy Institute, Inc.,
Lake Community Homes Inc., Mentor, Wheaton, MD

OH National Foundation for Future Minority
Lake Como Child Care Inc., Lake Astronauts, Inc., Houston, TX

Geneva, WI National Health Foundation of Russia,
Lake Leon Flood Control Fund Inc., Washington, DC

Eastland, TX National Hispanic Council on Aging of

Wichita, Wichita, KS
National Institute for the Study of

Lake Park Area Historical Society Inc.,
Lake Park, GA
Lakeland Baptist Education Center,

Lewisville, TX Boulder, CO
Martin Luther King Jr Association, National IOTA Foundation, Baltimore,
Pickens, MS MD

Martins Adult Foster Care Incorporated, National Leadership Ministries Inc.,
Bay City, Ml Washington, DC

1998-12 |.R.B. 35

in section 1.509(a)-7 of the Income Tax
Regulations. It is not the practice of the
Service to announce such revised classifi-
cation of foundation status in the Internal
Revenue Bulletin.

Availability of Publication 970,
Tax Benefits for Higher
Education

Announcement 98-24

New Publication 970 will be available
in March, 1998. The publication explains
the tax benefits for persons who are sav-
ing for or paying higher education costs
for themselves and members of their fam-

Cognitive and Sensorimotor Therapiesilies or who are repaying student loans.

The topics include:

e Two new education tax credits (the
Hope credit and the lifetime learning
credit),

e Using funds from education individ-

March 23, 1998



ual retirement accounts (IRAs) or tradi- ¢ Excluding from income employer- by calling 1-800-829-36760r you can

tional IRAs to pay education costs, provided educational assistance benefitswrite to the IRS Forms Distribution Cen-
e Student loans used to pay education Most of the benefits become availabléer nearest you. Check your income tax
costs, in 1998, and this publication will help youpackage for the address. The publication

« Using proceeds from qualified statedetermine which benefits apply to you sas also available on the IRS Internet Web
tuition programs to pay education costs, that you can plan for your 1998 federal inSite atwww.irs.ustreas.gov.

e Excluding from income interestcome tax return.
earned on certain savings bonds, and You can get a copy of this publication
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Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) that modified because it corrects a publishedubstance of a prior ruling, a combination
have an effect on previous rulings use thgosition. (Compare wittamplifiedand of terms is used. For examplaodified
following defined terms to describe theclarified, above). and supersededlescribes a situation
effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sutmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflshed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undell prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

E.O—Executive Order. PHC—Personal Holding Company.

AbbreV|at|0nS ER—Employer. PO—Possession of the U.S.

ThelfoIIow(ijng_ﬁlbbreviati‘ons in C'Ur|remblt‘jsr? ?jn_d f?{'ERISA—Emponee Retirement Income Security Act.PR—Partner.
merly used will appear in material published in the_, = PRS_Partnership.

Bulletin.

B F—Fiduciary. PTE—Prohibited Transaction Exemption.
A_Ind'V'duél' FC—Foreign Country. Pub. L—Public Law.
gflifc.gwelscence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.

BE nBIVI ;J_a_' FISC—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BK_BenE iciary. FPH—Foreign Personal Holding Company. Rev. Proc—Revenue Ruling.
—Bank. . .
F.R—Federal Register. S—Subsidiary.
B.T.A—Board of Tax Appeals.
C —individual FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.

C.B—Cumulative Bulletin.
CFR—Code of Federal Regulations.

FX—Foreign Corporation.

G.C.M—Chief Counsel’s Memorandum.

Stat—Statutes at Large.
T—Target Corporation.

Cl—City. GE—Grantee. T.C—Tax Court.
COOR—Cooperative. GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR—Grantor. TFE—Transferee.
CY—County. IC—Insurance Company. TFR—Transferor.
D—Decedent. |.R.B—Internal Revenue Bulletin. T.I.R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.
DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.
EE—Employee. P—Parent Corporation. Z—Corporation.
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98-5, 1998-2 .R.B20

92-19
Supplemented in part by
98-2, 1998-2 |.R.B15

1 A cumulative finding list for previously published
items mentioned in Internal Revenue Bulletins
1997-27 through 1997-52 will be found in Internal
Revenue Bulletin 1998-1, dated January 5, 1998.
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